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QUESTION PRESENTED


Whether public school teachers and coaches retain any First Amendment rights when at work and “in the general presence of” students when they are operating outside the scope of their employment duties.
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1ARGUMENT


1THE NINTH CIRCUIT’S DECISION WAS INCORRECT BECAUSE IT CLASSIFIED KENNEDY AS A PUBLIC EMPLOYEE PURSUANT THE DUTIES OF HIS JOB WHICH ALLOWED BSD TO STRIP KENNEDY OF HIS FIRST AMENDMENT RIGHTS.


1A.
The appellate court analyzed the district court’s decision to deny Kennedy’s motion for preliminary injunction and incorrectly determined that Kennedy was not guaranteed any First Amendment rights.


21.
Kennedy’s rights guaranteed by the First Amendment were stripped because of the appellate court’s incorrect analysis of the preliminary injunction standard.


4B.
Kennedy spoke as a private citizen when he prayed after BHS football games and was operating outside the scope of his duties as a football coach and thus is not comparable to a public school teacher.


51.
Kennedy was speaking as a private citizen when he delivered his prayers and not as a public employee.


62.
Kennedy’s role is different from that of a teacher and was not operating within the scope of his duties at the time of his private prayer.


83.
The appellate court incorrectly ruled Kennedy’s conduct analogous to the public school teachers in Santa Fe and Borden.


10C.
Kennedy was suspended strictly for his engagement of private speech because the school feared his religious conduct would give the appearance of BSD’s endorsement of religion, violating the Establishment clause.


13D.
THE FIRST AMENDMENT PROTECTS PRIVATE RELIGIOUS SPEECH.


15CONCLUSION
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OPINIONS BELOW


The opinion of the United States District Court for the Western District of Washington denied Petitioner’s motion for preliminary injunction. Petitioner filed a notice of appeal which appears in the record at R. 203. The opinion of the United States Court of Appeals for the Ninth Circuit affirming the denial of preliminary injunction is published at Kennedy v. Bremerton School District, No. 16-35801 *4 (9th Cir. Aug. 23, 2017).
STATEMENT OF JURISDICTION 


Pursuant to Rule 2(a) of the Dean Fred F. Herzog Moot Court Competition, the Jurisdictional Statement has been waived
CONSTITUTIONAL AND STATUTORY PROVISIONS

First Amendment, U.S. Const. amend. I, § 1:

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

STATEMENT OF THE CASE

I. STATEMENT OF FACTS


Petitioner Joseph A. Kennedy (“Kennedy”), was suspended from his job as a football coach and ultimately fired for his offering of a brief prayer at the conclusion of Bremerton High School (“BHS”) football games. R. 72. This case involves Kennedy’s First Amendment rights to have a brief moment of quiet prayer by himself on the BHS football field after the game is played. Id. Coach Kennedy has been employed by BHS since 2008. Id. at 74. Kennedy is a practicing Christian and made a covenant with God after watching Facing the Giants (2006) to give a brief prayer of thanksgiving following the conclusion of all BHS football games. Id. Specifically, at the end of the game, Kennedy waits until players from both teams have concluded their handshakes, and then proceeds to kneel at the 50-yard line to engage in a fleeting moment of religious expression. Id. This prayer lasts approximately 30 seconds. Id. Due to the content of the prayer, Kennedy’s sincerely held religious beliefs require him to pray on the field that the game was just played on. Id. 


Kennedy had been engaging in this conduct since the beginning of his employment at BHS. Id. At the start of his employment, he would pray alone. Id. At times, Kennedy would be joined by some of the BHS players, and other times by players of the opposing team. Id. Over time, the number of players that would gather around Kennedy once the game had concluded grew exponentially. Id. at 75. The number of players would then fluctuate from week to week. Id. Kennedy then began to expand his moment of brief to giving motivational speeches to those gathered around him. Id. Former BHS players have stated that they “didn’t view” Kennedy’s motivational speeches to be a form of prayer at all. Id. One player in particular stated that there was never any pressure from Kennedy for the players to join in his prayer. Id. 


In the fall of 2015, an employee of another school told BSD of Kennedy’s post game religious expression. Id.at 75. On September 17, 2015, BSD Superintendent Aaron Leavell sent Kennedy a letter announcing that Bremerton School District (“BSD”) “has been conducting an inquiry into whether District staff have appropriately complied with Board Policy 2340, ‘Religious-Related Activities and Practices.’” Id. at 29. Notably, Board Policy 2340 does not prohibit Kennedy from engaging in demonstrative religious expression as he did at the conclusion of BHS football games. Id. at 76. The September 17, 2015 letter admitted that students involvement in Kennedy’s prayer was “voluntary” and Kennedy had not “encouraged, or required, participation” from the students. Id. BSD orated the Kennedy’s actions would be likely to have run afoul of the Establishment Clause of the First Amendment. Id. BSD then provided Kennedy with guidelines to avoid BSD’s entanglement with religion and stated his actions should be “either be non-demonstrative (i.e., not outwardly discernable as religious activity) if students are also engaged in religious conduct, or it should occur while students are not engaging in such conduct.” Id. 


After the issuance of BSD’s letter, Kennedy temporarily ceased his post-game expression of religion. Id. On September 23, 2015, the first game following BSD’s letter, Kennedy gave a motivational speech to players after the game but did not include any words of thanksgiving or any other form of religious expression. Id. Yet, on his drive home following the speech, Kennedy felt “dirty” for breaking his covenant with God. Id. Kennedy then proceeded to drive back to the football field where the game was played and waited until he was alone. Id. at 77. Once everyone had left the stadium, Kennedy walked to the 50-yard line, knelt, and prayed alone. Id. 

On October 14, 2015, Kennedy’s counsel, Hiram Sasser, sent a letter to Superintendent Leavell and the BSD school board. Id. In that letter, Kennedy informed BSD that his sincerely held religious beliefs compel him to pray following each football game. Id. Kennedy then asked for a religious accommodation in that letter under Title VII of the Civil Rights Act that would affirm his right to engage in a brief, quiet prayer at midfield a the conclusion of BHS games. Id. On October 16, 2015, two days after sending his letter, Kennedy waited until the BHS players were walking toward the stands to sing the post-game fight song. Id. Kennedy then knelt at mid-field, closed his eyes, and prayed a brief, silent prayer. Id. During this time, Kennedy was joined by players and coaches from both his team and the opposing team. Id. Members of the media also unexpectedly joined him on the field and knelt beside him. Id. 

A week later, on October 23, 2015, Superintendent Leavell sent Kennedy a second letter just before the football game scheduled for that night. Id. Superintendent Leavell’s letter “emphasize[d] [his] appreciation for [Kennedy’s] efforts to comply with the September 17 directives. Id. The letter also acknowledged that Kennedy’s prayer was fleeting. Id. Nonetheless, BSD denied Kennedy’s request for religious accommodation and opined that his religious conduct was prohibited by the Establishment Clause. Id. This was the first time that BSD purported to prohibit Kennedy from engaging in any “demonstrative religious activity” which would be “readily observable to (if not intended to be observed by) students and the attending public.” Id. At the close of the BHS football game that night, Kennedy knelt alone and delivered a brief, quiet prayer. Id. 


On October 28, 2015, BSD placed Kennedy on paid administrative leave and prohibited him from “participat[ing], in any capacity, in BHS football program activities.” Id. BSD stated their reason for this adverse employment action was due to Kennedy’s engagement “in overt, public and demonstrative religious conduct while still on duty as an assistant football coach.” Id. BSD then produced a public document entitled “Bremerton School District Q&A Regarding Assistant Football Coach Joe Kennedy.” Id. The document stated that it had placed Kennedy on administrative leave for his “engag[ement] in overt, public religious displays on the football field while on duty as a coach.” Id. In that same document, BSD also conceded that Kennedy “has complied with [BSD’s] directives not to intentionally involve students in his on-duty religious activities.” Id. 

Sometime in November 2015, BSD further retaliated against Kennedy by giving him low performance evaluations for the first time in Kennedy’s 8 years as a BSD coach. Id. The evaluation stated that Kennedy not be rehired for the upcoming season for allegedly “fail[ing] to follow district policy” regarding religious expression and allegedly “failed to supervise student-athletes after games.” Id. Consequently, Kennedy was not rehired. Id. 

II. Procedural History


Kennedy filed this action in the Western District of Washington on August 9, 2016 asserting a violation of his First Amendment rights and his Title VII of the Civil Rights Act of 1964. App. 16. Kennedy promptly moved for a preliminary injunction arguing that he would succeed on the merits of his claim that BSD retaliated against him for exercising his First Amendment rights to free speech. App. 15. Kennedy sought an injunction ordering BSD to (1) cease discriminating against him in violation of the First Amendment, (2) reinstate him as a BHS football coach, and (3) allow him to kneel and pray on the fifty-yard line immediately after BHS football games. 

The district court denied the request for preliminary injunction applying the framework laid out in Eng v. Cooley, 552 F.3d 1062 (9th Cir. 2009). In it’s decision, the court stated that Kennedy was unlikely to prevail on the merits of his First Amendment retaliation claim because Kennedy spoke as a public employee and BSD’s conduct was justified by its need to avoid violation the Establishment Clause. App. 16. Kennedy appealed the decision of the district court. The appellate court affirmed the decision of the district court and on the additional ground that BSD can satisfy the fourth factor of the Eng test. Kennedy then petitioned the Supreme Court for a writ of certiorari. 
SUMMARY OF THE ARGUMENT 


There is a singular issue presented before this Court. Petitioner, Joseph A. Kennedy, respectfully requests this Court reverse the judgment of the Ninth Circuit because Petitioner was engaged in religious expression outside the scope of his job responsibilities and this display is protected under the First Amendment. To affirm the Ninth Circuit’s decision would be to broadly extend the government’s reach into the privacy rights of this nation’s citizens. Furthermore, reversing the Ninth Circuit’s decision is necessary because Petitioner meets all of the requirements to show success on his motion for preliminary injunction. Even if this court would find that Petitioner was a teacher, Respondent failed to provide Petitioner with an accurate job description, explicitly listing his duties as a football coach. 


Furthermore, Petitioner asks this Court to reverse the decision below so that he can be characterized as a private citizen rather than a public employee while he was engaging in his brief moment of prayer. The Ninth Circuit incorrectly identified Petitioner as a public employee and thus surrendering his First Amendment rights while he was on the job. Additionally, the appellate court erred in weighing the infringement of Petitioner’s Constitutional rights and the Respondent’s potential violation of the Establishment Clause. The lower court incorrectly determined that a fear of an Establishment Clause violation, even one that is unjustified, is sufficient to chill the speech of a government employee. Finally, the Respondent’s actions are in direct conflict with the fundamental rights of the American peop

ARGUMENT 

THE NINTH CIRCUIT’S DECISION WAS INCORRECT BECAUSE IT CLASSIFIED KENNEDY AS A PUBLIC EMPLOYEE PURSUANT THE DUTIES OF HIS JOB WHICH ALLOWED BSD TO STRIP KENNEDY OF HIS FIRST AMENDMENT RIGHTS. 


The appellate court incorrectly denied Petitioner’s Motion for Preliminary Injunction. First, Kennedy was not a public employee at the time that he was praying. Second, Kennedy is not akin to a teacher and should be held to a different lesser standard. Finally, extending this court’s ruling in Borden will strip all public employees of their First Amendment rights. 

A. The appellate court analyzed the district court’s decision to deny Kennedy’s motion for preliminary injunction and incorrectly determined that Kennedy was not guaranteed any First Amendment rights.


This case is before the court concerning the standard of preliminary injunctions and the inhibition of private prayer under the First Amendment. To attain a preliminary injunction in the Ninth Circuit, a party is required to establish: “(1) a strong likelihood of success on the merits, (2) the possibility of irreparable injury to that party if injunctive relief is not granted, (3) a balance of hardships favoring the party, and (4) advancement of the public interest.” Johnson v. Cal. St. Bd. of Acct., 72 F.3d 1427, 1430 (9th Cir.1995) TA \l "Johnson v. Cal. St. Bd. of Acct., 72 F.3d 1427 (9th Cir.1995)" \s "Johnson v. Cal. St. Bd. of Acct., 72 F.3d 1427, 1430 (9th Cir.1995)" \c 2 ; Harris v. Bd. of Supervisors L.A. Cty., 366 F.3d 754, 759 (9th Cir. 2004) TA \l "Harris v. Bd. of Supervisors L.A. Cty., 366 F.3d 754, (9th Cir. 2004)" \s "Harris v. Bd. of Supervisors L.A. Cty., 366 F.3d 754, 759 (9th Cir. 2004)" \c 2 . The standard of review of a preliminary injunction is “abuse of discretion.” Walczak v. EPL Prolong, Inc., 198 F.3d 725, 730 (9th Cir. 1999) TA \l "Walczak v. EPL Prolong, Inc., 198 F.3d 725 (9th Cir. 1999)" \s "Walczak v. EPL Prolong, Inc., 198 F.3d 725, 730 (9th Cir. 1999)" \c 2 ; Kennedy v. Bremerton Sch. Dist., No. 16-35801 *4, *17 (9th Cir. Aug. 23, 2017) TA \l "Kennedy v. Bremerton Sch. Dist., No. 16-35801 *4 (9th Cir. Aug. 23, 2017)" \s "Kennedy v. Bremerton Sch. Dist., No. 16-35801 *4, *17 (9th Cir. Aug. 23, 2017)" \c 2  (Order affirming grant of preliminary injunction). The appellate court only analyzed the likelihood of success on the merits, the first prong of the preliminary injunction elements, and did not need to evaluate the remaining three components of Johnson, however, the court erred on the first prong, as explained below. 

The next 3 factors of Johnson are also met by Kennedy because the Bremerton School District’s (“BSD”) retaliation against Kennedy effectively stripped Kennedy of his First Amendment rights. The test to be applied there is this honorable court’s test set forth in Pickering v. Bd. of Educ., 391 U.S. 563 (1968) TA \l "Pickering v. Bd. of Educ., 391 U.S. 563 (1968)" \s "Pickering v. Bd. of Educ., 391 U.S. 563 (1968)" \c 1 . There, this court provided a “five-step series of questions” to establish a retaliatory violation of one’s First Amendment right. Eng. v. Cooley, 552 F.3d 1062, 1070 (9th Cir. 2009) TA \l "Eng. v. Cooley, 552 F.3d 1062 (9th Cir. 2009)" \s "Eng. v. Cooley, 552 F.3d 1062, 1070 (9th Cir. 2009)" \c 2 . The appellate court overwhelmingly focused their review solely on the second step of the Pickering analysis: whether the plaintiff spoke as a private citizen or public employee. The appellate court’s concurrence mentioned the fourth element and thus provokes less consideration. The court erred in holding that Kennedy was a public employee under these facts and its decision is a clear abuse of discretion.

1. Kennedy’s rights guaranteed by the First Amendment were stripped because of the appellate court’s incorrect analysis of the preliminary injunction standard. 


Joseph Kennedy (“Kennedy”) was a high school football coach who would pray after Bremerton High School (“BHS”) football games. (emphasis added). The First Amendment states that the government shall make no law “abridging the freedom of speech.” U.S. Const. amend. I. The First Amendment is interpreted as the “government has no power to restrict expression because of its message, its ideas, its subject matter, or its content.” Ashcroft v. Am. C.L. Union, 535 U.S. 564, 573 (2002) TA \l "Ashcroft v. Am. C.L. Union, 535 U.S. 564 (2002)" \s "Ashcroft v. Am. C.L. Union, 535 U.S. 564, 573 (2002)" \c 1 ; U.S. v. Alvarez, 567 U.S. 709, 715 (2012) TA \l "U.S. v. Alvarez, 567 U.S. 709 (2012)" \s "U.S. v. Alvarez, 567 U.S. 709, 715 (2012)" \c 1 . Thus, the government is unable to suppress speech of private individuals on the basis that the speech is religious in nature. See Good News Club v. Milford Cent. Sch., 533 U.S. 98 (2001) TA \l "Good News Club v. Milford Cent. Sch., 533 U.S. 98 (2001)" \s "Good News Club v. Milford Cent. Sch., 533 U.S. 98 (2001)" \c 1 . As Justice Douglas observed, “[w]e are a religious people whose institutions presuppose a Supreme Being.” Zorach v. Clauson, 343 U.S. 306, 313 (1952) TA \l "Zorach v. Clauson, 343 U.S. 306 (1952)" \s "Zorach v. Clauson, 343 U.S. 306, 313 (1952)" \c 1 ; Marsh v. Chambers, 463 U.S. 783, 792 (1983) TA \l "Marsh v. Chambers, 463 U.S. 783 (1983)" \s "Marsh v. Chambers, 463 U.S. 783, 792 (1983)" \c 1 . The U.S. Constitution is engrained with this supposition. The U.S. Supreme Court has reasoned long ago that the First Amendment’s Establishment Clause “applies to school districts through the Fourteenth Amendment.” Everson v. Bd. of Educ., 330 U.S. 1, 8 (1947) TA \l "Everson v. Bd. of Educ., 330 U.S. 1, (1947)" \s "Everson v. Bd. of Educ., 330 U.S. 1, 8, (1947)" \c 1 ; Coles ex rel. Coles v. Clev. Bd. of Educ., 171 F.3d 369, 376 (6th Cir. 1999) TA \l "Coles ex rel. Coles v. Clev. Bd. of Educ., 171 F.3d 369 (6th Cir. 1999)" \s "Coles ex rel. Coles v. Clev. Bd. of Educ., 171 F.3d 369, 376 (6th Cir. 1999)" \c 2 . The court’s stare decisis is that religious expression, as well as freedom of speech, cannot be conscripted without Due Process of law under the Fourteenth Amendment. The Framers of this nation sought to safeguard against religious oppression by government. It is for this reason the First Amendment is the first of the enumerated freedoms in the Bill of Rights retained by citizens. The Establishment Clause exists within the First Amendment because “the Constitution's authors sought to protect religious worship from the pervasive power of government.” Lemon v. Kurtzman, 403 U.S. 602, 623 (1971) TA \l "Lemon v. Kurtzman, 403 U.S. 602 (1971)" \s "Lemon v. Kurtzman, 403 U.S. 602, 623 (1971)" \c 1 . The Establishment Clause is designed to advance and protect religious liberty, not to injure those who have religious faith. Kennedy, No. 16-35801 *48. 

When analyzing First Amendment protections, the courts and commentators have consistently recognized that “the boundaries of the First Amendment are dynamic, not static.” Amanda Shanor, First Amend. Coverage, 93 N.Y.U. L. Rev. 318, 321 (2018) TA \l "Amanda Shanor, First Amend. Coverage, 93 N.Y.U. L. Rev. 318 (2018)" \s "Amanda Shanor, First Amend. Coverage, 93 N.Y.U. L. Rev. 318, 321 (2018)" \c 4 . Consequently, to stipulate that “there exists a single theory that can explain the First Amendment's coverage, it has not yet been found.” Frederick Schauer, The Boundaries of the First Amend.: A Prelim. Expl. of Const. Salience, 117 Harv. L. Rev. 1765, 1786 (2004). TA \l "Frederick Schauer, The Boundaries of the First Amend.: A Prelim. Expl. of Const. Salience, 117 Harv. L. Rev. 1765 (2004)" \s "Frederick Schauer, The Boundaries of the First Amend.: A Prelim. Expl. of Const. Salience, 117 Harv. L. Rev. 1765, 1786 (2004)." \c 4  Therefore, the court reviews First Amendment challenges on a case by case basis and only consider the facts and surrounding circumstances of Kennedy’s prayer. Schenck v. U.S., 249 U.S. 47, 52 (1919) TA \l "Schenck v. U.S., 249 U.S. 47 (1919)" \s "Schenck v. U.S., 249 U.S. 47, 52 (1919)" \c 1 . The right to exercise your religion of choice is referred to as the Free Exercise Clause.


The impact of the Free Exercise Clause removes the power of the legislature “the exertion of any restraint on the free exercise of religion.” Sch. Dist. of Abington Twp., Pa. v. Schempp, 374 U.S. 203, 222–23 (1963) TA \l "Sch. Dist. of Abington Twp., Pa. v. Schempp, 374 U.S. 203 (1963)" \s "Sch. Dist. of Abington Twp., Pa. v. Schempp, 374 U.S. 203, 222–23 (1963)" \c 1 . The protections guaranteed under the Free Exercise Clause apply if the law “regulates or prohibits conduct because it is undertaken for religious reasons.” Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993) TA \l "Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993)" \s "Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993)" \c 1 . “The door of the Free Exercise Clause stands tightly closed against any governmental regulation of religious beliefs.” Cantwell v. Conn., 310 U.S. 296, 303 (1940) TA \l "Cantwell v. Conn., 310 U.S. 296 (1940)" \s "Cantwell v. Conn., 310 U.S. 296, 303 (1940)" \c 1 ; Sherbert v. Verner, 374 U.S. 398, 402 (1963). TA \l "Sherbert v. Verner, 374 U.S. 398 (1963)" \s "Sherbert v. Verner, 374 U.S. 398, 402 (1963)." \c 1  Here, the appellate court analyzed the Free Exercise Clause too stringently in it’s analysis of Kennedy’s private prayer. In doing so, it incorrectly ruled Kennedy’s prayer to have fallen outside of the protections provided by the Free Exercise Clause under the First Amendment. This was fundamental error. Kennedy undertook his prayer for religious reasons. Kennedy Decl. ¶10. BSD’s infringement on Kennedy’s ability to pray cannot stand for to not reverse the Ninth Circuit’s decision would be to condone BSD’s actions to deny Kennedy his Constitutional right to engage in private prayer at a time when he was not a public employee.  
B. Kennedy spoke as a private citizen when he prayed after BHS football games and was operating outside the scope of his duties as a football coach and thus is not comparable to a public school teacher.  


Respondent’s concede to points 1 and 3 of the Eng analysis and thus only elements 2 and 4 are before this court. Kennedy, No. 16-35801 *4, *18. Here, Kennedy bears the burden of showing that his speech was that of a private citizen and not of a public employee. Posey v. Lake Pend Oreille Sch. Dist. No. 84, 546 F.3d 1121, 1126-27 (9th Cir. 2008) TA \l "Posey v. Lake Pend Oreille Sch. Dist. No. 84, 546 F.3d 1121 (9th Cir. 2008)" \s "Posey v. Lake Pend Oreille Sch. Dist. No. 84, 546 F.3d 1121, 1126-27 (9th Cir. 2008)" \c 2 . The scope of Kennedy’s duties as a coach are “a question of fact,” and the “ultimate constitutional significance of the facts as found is a question of law.” Ellins v. City of Sierra Madre, 710 F.3d 1049, 1058 (9th Cir. 2013) TA \l "Ellins v. City of Sierra Madre, 710 F.3d 1049 (9th Cir. 2013)" \s "Ellins v. City of Sierra Madre, 710 F.3d 1049, 1058 (9th Cir. 2013)" \c 2 . In analyzing the facts of the case, the court “assumes the truth of the facts” alleged by plaintiff regarding his employment duties. Eng, 552 F. 3d at 1071. When a public employee makes “statements pursuant to their official duties, the employees are not speaking as citizens for First Amendment purposes.” Freitag v. Ayers, 468 F.3d 528, 544 (9th Cir. 2006) TA \l "Freitag v. Ayers, 468 F.3d 528 (9th Cir. 2006)" \s "Freitag v. Ayers, 468 F.3d 528, 544 (9th Cir. 2006)" \c 2  (quoting Connick v. Myers, 461 U.S. 138, 147 (1983)) TA \l "Connick v. Myers, 461 U.S. 138 (1983)" \s "Connick v. Myers, 461 U.S. 138, 147 (1983))" \c 1 . But that is not the case here.

Kennedy is a man of religious conviction. For over 10 years, his religion has compelled him give thanks on the field after BHS football games. Kennedy Decl. ¶27. (emphasis added). All citizens of the United States are guaranteed the protections of the First Amendment simply by their presence in this nation. The prayer that Kennedy gives after games is a form of religious worship that is fundamentally protected from the invasion of government. Therefore, BSD’s wrongful prohibition of this prayer violates the guarantees each citizen enjoys under the protections of the First Amendment and the Ninth Circuit’s decision should be reversed because Kennedy has a likelihood of showing success on the merits. 

2. Kennedy was speaking as a private citizen when he delivered his prayers and not as a public employee. 


The appellate opinion incorrectly determined that Coach Kennedy was acting as a public employee at the time that he was engaging in prayer. Kennedy, No. 16-35801 *30. A public employee is someone employed in a department responsible for conducting the affairs of a national or local government. Civil Servant; Public Employee, Black’s Law Dictionary (10th ed. 2014). A private citizen is a member of the civil state, entitled to all its privileges. Citizen, Black’s Law Dictionary (10th ed. 2014). Kennedy was hired by BHS as a football coach on a year to year basis. R. 130. His role as a coach was to provide instruction to the students while always showing good sportsmanship. R. 128. He was never hired as a teacher for BHS.  


The appellate court also wrongly concluded that Kennedy is a public employee because he is wearing clothing with the BHS logo imprinted on it. Kennedy, No. 16-35801 *26. This premise is also unjustifiable. While Kennedy’s clothing during the prayer does bear the school logo, it was not provided much less mandated by BHS. That clothing was either purchased by Kennedy himself or was given to him by the parents that organize the booster club. Kennedy Decl. ¶9. Many of the fans also dawned the BHS logo on their persons. Extending the appellate court’s reasoning as to the fans who also dawn the BHS logo, would mean that their speech could express the views of the district, but this would be nothing less than ludicrous. The football field was an open forum for fans to enter once the game had concluded. Leavell Decl. ¶6.  Specifically, the school did not ever prevent fans from coming onto the field once the game had ended to congratulate the players. Kennedy Decl. ¶26. Once the game was over and the field was unrestricted by BHS, Kennedy reverted to being a private citizen and not a public employee and was free to engage in protected speech to perform a private prayer. The lower court’s attempt to clothe him as a teacher once the game was over was an abuse of discretion.  
3. Kennedy’s role is different from that of a teacher and was not operating within the scope of his duties at the time of his private prayer.  


The Ninth Circuit found Kennedy’s role as a coach to be akin to that of a teacher. Kennedy, No. 16-35801 *30. Yet, teachers and coaches do not “shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.” Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503,506 (1969); TA \l "Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503 (1969)" \s "Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503,506 (1969);" \c 1  Morse v. Frederick, 551 U.S. 393, 403 (2007) TA \l "Morse v. Frederick, 551 U.S. 393 (2007)" \s "Morse v. Frederick, 551 U.S. 393, 403 (2007)" \c 1 . This court has previously ruled  that a citizen that works for the government in a public capacity is nonetheless a citizen. See Garcetti v. Ceballos, 547 U.S. 410, 419 (2006) TA \l "Garcetti v. Ceballos, 547 U.S. 410 (2006)" \s "Garcetti v. Ceballos, 547 U.S. 410, 419 (2006)" \c 1 . Ultimately, a public employee does not rid himself of his citizenry at the start of government employment. See Lane v. Franks, 134 S. Ct. 2369, 2377 (2014) TA \l "Lane v. Franks, 134 S. Ct. 2369 (2014)" \s "See Lane v. Franks, 134 S. Ct. 2369, 2377 (2014)" \c 1 . Furthermore, the government is unable to condition employment “on the grounds that the employee surrender their constitutional rights.” Keyishian v. Board of Regents of U. of St. of N.Y., 385 U.S. 589, 605 (1967) TA \l "Keyishian v. Board of Regents of U. of St. of N.Y., 385 U.S. 589 (1967)" \s "Keyishian v. Board of Regents of U. of St. of N.Y., 385 U.S. 589, 605 (1967)" \c 1 .  

Kennedy had been coaching at BHS since 2008. Kennedy Decl. ¶16. Since that time, he engaged in his “private” post-game prayer at the 50-yard line, regardless if he was joined by any of the players from either team. Kennedy Decl. ¶17. The Ninth Circuit falsely characterized Kennedy as a teacher rather than as a football coach. Kennedy, No. 16-35801 *30. Regardless of this characterization, the Fifth Circuit has acknowledged that “speech by a public employee, even a teacher, does not always represent, or even appear to represent, the views of the state.” Tex. St. Tchr. Ass’n. v. Garland Indep. Sch. Dist., 777 F.2d 1046 (5th Cir.1985) TA \l "Tex. St. Tchr. Ass’n. v. Garland Indep. Sch. Dist., 777 F.2d 1046 (5th Cir.1985)" \s "Tex. St. Tchr. Ass’n. v. Garland Indep. Sch. Dist., 777 F.2d 1046 (5th Cir.1985)" \c 2 , aff'd 479 U.S. 801 (1986); Tucker v. St. of Cal. Dep't of Educ., 97 F.3d 1204, 1213 (9th Cir. 1996). TA \l "Tucker v. St. of Cal. Dep't of Educ., 97 F.3d 1204 (9th Cir. 1996)." \s "Tucker v. St. of Cal. Dep't of Educ., 97 F.3d 1204, 1213 (9th Cir. 1996)." \c 2  The First Amendment speech that Kennedy was engaged in did not at all represent the views of BSD because he was not proclaiming it during the course of his duties. Rather, Kennedy was partaking in a self-engaging private prayer having no connection to those in his vicinity nor in a manner espousing the views of BSD. The appellate court abused its discretion in likening Kennedy to be akin to a teacher and that he was therefore operating within the scope of his duties once the game was over and thus classified his actions as that of a public employee. Kennedy, No. 16-35801 *32. This is fundamental error. 

Determination of an employee’s speech as a public employee or as a private citizen hinges on whether the employee’s speech “is itself ordinarily within the scope of his or her duties, not whether it merely concerns those duties.” Lane, 134 S. Ct at 2379. It is undisputed that Kennedy’s prayers would take place after the football games had ended. Thus, if the prayer is not within his ordinary duties as a football coach, he speaks as a private citizen under the First Amendment. Id; Garcetti, 547 U.S. at 421 (2006).  


BSD did not require that Kennedy give a prayer of thanksgiving after each football game. Giving prayer after games is not included in his contract as a football coach at BSD, nor was it forbidden or circumscribed. Kennedy Decl. ¶35. Coach Kennedy was responsible, among other things, for “such other related duties that may be assigned to him.” R. 133. Of the related duties which could have been assigned to Kennedy, post-game supervision was not one of them. R. 132-33. Kennedy was not assigned any post-game obligations which would prevent him from delivering a brief private prayer as a private citizen at the conclusion of the football games. Kennedy Decl. ¶35. Ostensibly, once the final whistle blew and the game was over, he no longer had any job obligations and thereupon Kennedy was no longer a public employee. Simply stated, he then became a private citizen. Therefore, it could hardly be justified as alleged by BSD that Kennedy was acting within the ordinary scope of his job responsibilities as a football coach when he would briefly pray in private at the close of BHS football games, and that’s one rationale as to why BSD retaliated against him, eventually firing him. 


4. The appellate court incorrectly ruled Kennedy’s conduct analogous to the public school teachers in Santa Fe and Borden. 


Kennedy’s prayer was not distracting or puzzling to the students and are unlike those found in Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000) TA \l "Santa Fe Indep. Sch. Dist. V. Doe, 530 U.S. 290 (2000)" \s "Santa Fe Indep. Sch. Dist. V. Doe, 530 U.S. 290 (2000)" \c 1 . There, this court found that a school’s student led prayer before football games violated the Establishment Clause. Id. at 325. Kennedy’s prayer is unlike that which is held at a commencement ceremony or one held in a classroom to begin a school day. Kennedy’s actions take place on a football field at the end of the game, far away from the confines of a classroom, where a teacher is designated to instill knowledge and understanding in students. Also, a football field is unlike a graduation ceremony because a graduation is the culmination of years of education and serves as a defining moment in a young person’s life. Kennedy’s private prayer is also unlike Sante Fe because it is not being offered to a large audience at a school-sponsored function. Unlike the case at bar, the prayer prior to a football game over the PA system, as well as the method for choosing the student speaker in Santa Fe, was seen as a government endorsement of religion. Id. at 322. In Santa Fe, the prayer would have to occur before the game would begin and it garnered the attention of all that were present almost in mandatory nature. Here, nobody was being held-up by Kennedy’s private prayer. Kennedy prayed alone, and to himself with no hint or modicum of obligatory participation. Kennedy Decl. ¶30. He did not seek to coerce any of the students or players that were at the game. This confirms that Kennedy’s private prayer was not endorsed by BSD and is Constitutionally protected, yet the lower court ruled to the contrary.


The Respondent also relies on Borden v. Sch. Dist. of the Twnshp. of East Brunswick, 523 F.3d 153 (3rd Cir. 2008) TA \l "Borden v. Sch. Dist. of the Twnshp. of East Brunswick, 523 F.3d 153 (3rd Cir. 2008)" \s "Borden v. Sch. Dist. of the Twnshp. of East Brunswick, 523 F.3d 153 (3rd Cir. 2008)" \c 2  and claims that it is on point with the case at bar. Borden is also easily distinguishable because Borden was both a football coach and a tenured teacher. Id. at 172.  Here, Kennedy is only a coach for BHS. Additionally, Borden was engaging in prayer that was student-led. Id. at 159. Moreover, Borden played a key role in organizing, participating and leading prayers with the team. Id. 178. The Third Circuit held that the engagement of a public official in student led prayer would appear, to a reasonable observer, to be the government’s endorsement of speech. Id. at 179. The coach in Borden was acting within the scope of his employment while undertaking the duties required of him as a coach. Id. at 176. On the facts alone, Borden established the limits of what free speech can actually be regulated under the First Amendment, which is what this court’s opinion in Borden explained in no uncertain terms.  Kennedy, however, is on the opposite end of the spectrum explained in Borden.


Considering the facts in Borden and those in the case at bar makes it undeniable that the opinion in Borden describes the bright line test of when private speech is no longer subject to the protections of the First Amendment. Kennedy falls far short of the line of demarcation. Further, the coach in Borden prayed with the team in order to show them respect and good moral character. This is starkly opposite of the reason that Kennedy prays after games (the commitment he made to God). Kennedy Decl. ¶10-12. The Framers understood an establishment of religion as “necessarily [to] involve actual legal coercion.” Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 52 (2004) TA \l "Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1 (2004)" \s "Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 52 (2004)" \c 1 . (Thomas, J., concurring in judgment); See also Van Orden v. Perry, 545 U.S. 677, 693 (2005) TA \l "Van Orden v. Perry, 545 U.S. 677 (2005)" \s "Van Orden v. Perry, 545 U.S. 677, 693 (2005)" \c 1 . Kennedy never stated that his actions of engaging in prayer were to have the players join him in prayer or teach them any lessons. His actions fall nowhere near legal coercion. Therefore, Borden is blatantly different to the facts surrounding Kennedy’s private prayer rendered at a time when his job duties had no domain, which should easily convince this court to reverse the Ninth Circuit’s overreaching decision. Moreover, this court should not extend the holding in Borden to Kennedy under these facts. Rather, this court should leave the Third Circuit’s decision where it is and explain that Kennedy’s private prayer is absolutely protected and any extension of Borden would inhibit religion into new domains and reaches.


The government in Borden sought to inhibit the practice of religion by Borden when he would conscript the thoughts and actions of his players under the auspices of the government. There, it was necessary for the government to inhibit the exercise of religious practices so as to avoid an entanglement of the government with religion. The Third Circuit in Borden only set the outer limits of the First Amendment, and not everything that falls under it. Should this court find here that BSD was justified in its inhibition of Kennedy’s religious practices, it would be extending the boundaries of the government’s ability to conscript First Amendment rights into a new area never envisioned by the Framers. Permitting Kennedy’s private prayer is far from entangling BSD or the government with religion and accordingly, the Ninth Circuit’s opinion must be overturned. 

C. Kennedy was suspended strictly for his engagement of private speech because the school feared his religious conduct would give the appearance of BSD’s endorsement of religion, violating the Establishment clause. 


The district singled out Kennedy for his engagement in religious expression. A lot of coaches point to the sky or make the sin of the cross across their chest for safety before heading onto the playing field, but this is not regulated for it too is protected speech. Consequently, BSD’s singling out of Kennedy reveals retaliatory animus against him for his engagement in protected religious conduct or speech. Kennedy had “witnessed other BHS coaches engage in religious expressions at the beginning or end of BHS football games.” Kennedy Decl. ¶23-24. Unlike Kennedy, BSD did not seek to regulate these expressions by other individuals similarly situated like himself. Kennedy Decl. ¶4. BSD is unable to choose “the prohibition of expression of one particular opinion, at least without evidence that it is necessary to avoid material and substantial interference with schoolwork or discipline, is not constitutionally permissible.” Tinker, 393 U.S. at 511. These facts confirm that Kennedy was the subject of retaliatory conduct.

BSD is not approving of Kennedy’s actions for the fear that it will cause a violation of the Establishment Clause. R. 29. This too is shallow and untenable. As the Court explained in several cases, “there is a crucial difference between government speech endorsing religion, which the Establishment Clause forbids, and private speech endorsing religion, which the Free Speech and Free Exercise Clauses protect.” Bd. of Educ. v. Mergens, 496 U.S. 226, 250 (1990) TA \l "Bd. of Educ. v. Mergens, 496 U.S. 226 (1990)" \s "Bd. of Educ. v. Mergens, 496 U.S. 226, 250 (1990)" \c 1  (plurality op.); Santa Fe, 530 U.S. 290 (2000). BSD’s position is untenable since mere fear of an Establishment Clause violation is not enough to substantiate (and justify) BSD’s actions because “a reasonable burden on expression requires a justification far stronger than mere speculation about serious harms.” Whitney v. Cal., 274 U.S. 357, 376 (1927) TA \l "Whitney v. Cal., 274 U.S. 357 (1927)" \s "Whitney v. Cal., 274 US 357, 376 (1927)" \c 1  (Brandeis, J., Concurring). Kennedy’s speech is clearly private in nature. BSD can only rely on these theories to justify their position in order to conscript Kennedy of his First Amendment rights while acting as a public employee, but not as a private one. 

Kennedy’s display of his religious beliefs are “an expression of h[is] personal religious convictions and viewpoint, which is a matter of social and community concern entitled to the full protection of the First Amendment.” Nichol v. Arin Interm. Unit 28, 268 F. Supp. 2d 536, 558-59 (W.D. Pa. 2003) TA \l "Nichol v. Arin Interm. Unit 28, 268 F. Supp. 2d 536 (W.D. Pa. 2003)" \s "Nichol v. Arin Interm. Unit 28, 268 F. Supp. 2d 536, 558-59 (W.D. Pa. 2003)" \c 3 ; Draper v. Logan Cty. Pub. Libr., 403 F. Supp. 2d 608, 617 (W.D. Ky. 2005) TA \l "Draper v. Logan Cty. Pub. Libr., 403 F. Supp. 2d 608 (W.D. Ky. 2005)" \s "Draper v. Logan Cty. Pub. Libr., 403 F. Supp. 2d 608, 617 (W.D. Ky. 2005)" \c 3 . In examining what constitutes public concern, a court must look to the “content, form, and context of a given statement, as revealed by the whole record.” Vaughn v. Lawrenceburg Power Sys., 269 F.3d 703, 715 (6th Cir. 2001) TA \l "Vaughn v. Lawrenceburg Power Sys., 269 F.3d 703 (6th Cir. 2001)" \s "Vaughn v. Lawrenceburg Power Sys., 269 F.3d 703, 715 (6th Cir. 2001)" \c 2 ; Draper, 403 F. Supp. At 614. Thus, the exercise of religious expression and its limits are very important. “Private speech endorsing religion is constitutionally protected - even in school.” Chandler v. Siegelmen, 230 F.3d 1313, 1317 (11th Cir. 2000) TA \l "Chandler v. Siegelmen, 230 F.3d 1313 (11th Cir. 2000)" \s "Chandler v. Siegelmen, 230 F.3d 1313, 1317 (11th Cir. 2000)" \c 2 . 


Additionally, BSD asserts that Kennedy’s actions are a display of religious activity that violate the Establishment Clause. R. 34. But this activity by Kennedy could not be seen as conduct that would lead “a reasonable person to believe that the state is speaking or supporting.” Tucker, 97 F.3d at 1212. (Employees speaking amongst themselves about religion does not give the appearance of the state endorsing religion). Taking BSD’s assertions to their natural end would mean that this court’s affirmance of the appellate court’s opinion would destroy the axiom that “[w]e are a religious people whose institutions presuppose a Supreme Being.” Zorach, 343 U.S. at 313. The court in Nichol, ruled that a public employee’s display of a religious cross around her neck was clear engagement of Constitutionally protected activity. Nichol, 268 F. Supp. at 555. Much like the plaintiff in Nichol, Kennedy’s actions at the 50-yard line at the end of the football game are a form of his religious expression which similarly constitutes protected activity under the First Amendment. The Ninth Circuit obscured the fact that Kennedy waits until the players are at the stands and singing the fight-song until he begins his prayer so as to avoid any students or other faculty members hearing his verbal declarations of his religion also compels reversal. Kennedy Decl. ¶32. Kennedy’s act of praying clearly falls under the “purview of expressive conduct” found in the First Amendment. Draper, 403 F. Supp. 2d. at 613. This expressive conduct as a private citizen cannot be abridged and Kennedy thus does in fact have a reasonable likelihood of success on the merits. 


BSD seeks to place Kennedy in a space that is deemed safe for his religious exercise. Yet, “freedom of expression would not truly exist if the right could be exercised only in an area that a benevolent government has provided as a safe haven for crackpots.” Tinker, 393 U.S. at 513. This court in in Rosenberger v. U. of Virginia, 515U.S. 819 (1995) TA \l "Rosenberger v. U. of Virginia, 515 U.S. 819 (1995)" \s "Rosenberger v. U. of Virginia, 515U.S. 819 (1995)" \c 1 , rejected an argument under the Establishment Clause because it appeared that “no real likelihood” of the speech to be “either endorsed or coerced by the State.” Tucker, 97 F.3d at 1212. BSD attempted to provide Kennedy with the appearance of an accommodation. R. 45. But they soon changed that position too.  Court’s have “long recognized that the government may (and sometimes must) accommodate religious practices and that it may do so without violating the Establishment Clause.” Bethel v. Jenkins, No. 16-4185, 2017 WL 4863118, at *3 (6th Cir. Sept. 22, 2017) TA \l "Bethel v. Jenkins, No. 16-4185, 2017 WL 4863118, at *3 (6th Cir. Sept. 22, 2017)" \s "Bethel v. Jenkins, No. 16-4185, 2017 WL 4863118, at *3 (6th Cir. Sept. 22, 2017)" \c 2 . Yet, in doing so, it revealed that any post-game duties he had, if any, were not wholly important since all of the accommodations offered would remove Kennedy to places far from the football field. In fact, that is no accommodation at all.  Kennedy refused these accommodations because his religion requires him to pray immediately after the game. Anything other than that would be to break his personal covenant with God and his free practice of his chosen religion. No able minded construction of the First Amendment could lead to such an absurd result that one cannot pray when his or her religions calls for it.

D. THE FIRST AMENDMENT PROTECTS PRIVATE RELIGIOUS SPEECH. 

BSD wrongly chilled Kennedy’s First Amendment speech rights but rather should have sought to “educate the audience rather than squelch the speaker.” Hill v. Scottsdale Unified Sch. Dist. No. 48, 329 F.3d 1044, 1055 (9th Cir. 2003) TA \l "Hill v. Scottsdale Unified Sch. Dist. No. 48, 329 F.3d 1044 (9th Cir. 2003)" \s "Hill v. Scottsdale Unified Sch. Dist. No. 48, 329 F.3d 1044, 1055 (9th Cir. 2003)" \c 2 . Here, it would be best to “educate the audience rather than squelch the speaker.” Id.at 1055. The Supreme Court has repeatedly held that teaching about religion is a significant part of students' educational experience. See Edwards v. Aguillard, 482 U.S. 578, 605 (1987) TA \l "Edwards v. Aguillard, 482 U.S. 578 (1987)" \s "Edwards v. Aguillard, 482 U.S. 578, 605 (1987)" \c 1  (Powell, J., concurring); Doe v. Duncanville Indep. Sch. Dist., 70 F.3d 402, 410 (5th Cir. 1995) TA \l "Doe v. Duncanville Indep. Sch. Dist., 70 F.3d 402 (5th Cir. 1995)" \s "Doe v. Duncanville Indep. Sch. Dist., 70 F.3d 402, 410 (5th Cir. 1995)" \c 2 . It is the purpose of the public school to educate the youth and prepare them for life outside of school. The upmost importance is placed on presenting students with opposing ideas and differing viewpoints while exposing them to as much of the worlds practices as possible. In doing so, BSD could have provided the students with a disclaimer to state the Kennedy’s speech is not that of the district, instead of offering him false accommodation or retaliating against him. 


Kennedy’s prayer was neither disruptive nor could it have possibly entangled the government with religion. “[P]rivate religious speech, far from being a First Amendment orphan, is as fully protected under the Free Speech Clause as secular private expression.” Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753, 760 (1995) TA \l "Review & Advisory Bd. v. Pinette, 515 U.S. 753 (1995)" \s "Review & Advisory Bd. v. Pinette, 515 U.S. 753, 760 (1995)" \c 1 ; Nichol, 268 F. Supp. 2d at 558. A public school cannot own all of the statements made by teachers or coaches when they are around students. This would cause teachers and coaches to limit their speech without a set boundary in which the government can invade. The purpose of the First Amendment is not to force individuals to choose between their religion and the statements that they are not allowed to make in front of students. Rather, it is the complete opposite intention that underlied the creation of the First Amendment: to protect one’s freedom of thought and expression. The content of Kennedy’s speech here “is intensely personal in nature.” Daniels v. City of Arlington, Tx., 246 F.3d 500 (5th Cir. 2001) TA \l "Daniels v. City of Arlington, Tx, 246 F.3d 500 (5th Cir. 2001)" \s "Daniels v. City of Arlington, Tx, 246 F.3d 500 (5th Cir. 2001)" \c 2 . Therefore, any government regulation of that speech would violate Kennedy’s First Amendment rights and he does in fact have a likelihood of success on the merits under these facts. Borden should remain as the outer limits of when speech can be regulated and the court should refuse to apply Borden’s rationale to Kennedy, for to do so would enable states to inhibit, regulate and prevent the free practice of religion.  


Kennedy was engaged in the longstanding traditions that are deeply rooted in the foundation of our nation. It has been recognized that there exists an “unbroken history of accepting public prayer in this country.” Coles ex rel. Coles, 171 F.3d 375. It has been repeatedly found that an opening prayer given at the beginning of each day in Congress is “part of the fabric of our society” for the two centuries that it has been in existence. Kurtz v. Baker, 829 F.2d 1133, 1147 (D.C. Cir. 1987) TA \l "Kurtz v. Baker, 829 F.2d 1133  (D.C. Cir. 1987)" \s "Kurtz v. Baker, 829 F.2d 1133, 1147 (D.C. Cir. 1987)" \c 3  (Ginsburg Concurring). To deny Kennedy the ability to engage in private religious speech in public, a practice that is deeply rooted in our nation’s history, would be to eliminate one of the most important principles upon which this country was founded. For the forgoing reasons, Kennedy has a likelihood of success on the merits.

CONCLUSION
For the reasons stated above, this Court should reverse the decision of the Ninth Circuit and remand this case showing Petitioner’s was engaging in private prayer while he was operating outside the duties of his employment. 

Respectfully Submitted,

____________________

XXXXXXXXXXXXXX
Counsel for the Petitioner
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