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QUESTION PRESENTED

Whether public school teachers, staff and coaches retain any First Amendment rights when they are acting as private citizens while at work and “in the general presence of” students.
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OPINIONS BELOW


This court decided in Pickering that employees do not lose their First-Amendment rights by simply accepting public employment.  Pickering v. Bd. Of Educ., 391 U.S 563, 88 S. Ct. 1731 (1968).   The Pickering court also set out a balancing test that weighs the public employees’ speech that concerns the public with the employers’ legitimate interest in promoting efficiency.  Id.  Furthermore, the Ninth Circuit created a five-step analysis used to determine if an individual has been retaliated against for exercising their First Amendment Rights.  Eng v. Cooley, 552 F.3d 1062, 1070 (9th Cir. 2009). 
(1) Whether the plaintiff spoke on a matter of public concern; (2) whether the plaintiff spoke as a private citizen or public employee; (3) whether the plaintiff’s protected speech was a substantial or motivating factor in the adverse employment action; (4) whether the state had an adequate justification for treating the employee differently from other members of the general public; (5) whether the state would have taken the adverse employment action even absent the protected speech. 
Id. Once it is established that the speech is of public concern, satisfying the first step of the analysis, it must be determined whether the actor was speaking as a public or private citizen.  Id.  In order to determine whether an employee spoke pursuant to his official capacity as a public employee, and therefor has limited First Amendment rights, or whether he spoke as a private citizen and can enjoy the protection of the First Amendment, the court in Garcetti set the precedent that when a public employee speaks pursuant to their official duties, that the employee is not protected by the First Amendment. Garcetti v. Ceballos, 547 U.S. 410, 126 S. Ct. 1951 (2006). The Ninth Circuit then went on to refine this concept.  The Ninth Circuit ruled in Posey v. Lake Pend Orielle Sch. Dist. No. 84, 546 F.3d 1123 (9th Cir. 2008), that the question of whether the employee spoke as a public or private citizen should be a matter of fact and law. This is the series of analysis the Ninth Circuit decided the case at hand on.  
STATEMENT OF JURISDICTION 

Pursuant to Rule 2(a) of the Dean Fred F. Herzog Moot Court Competition, the Jurisdictional Statement has been waived. 
STATUTORY PROVISIONS 

This case involves applying the First and Fourteenth Amendments.  It also involves weighing the interest of the Free Speech and Free Exercise Clause against the Establishment Clause.  The relevant texts of these amendments and clauses are attached in the Appendices.  
STATEMENT OF THE CASE

I. STATEMENT OF THE FACTS 
Coach Joseph Kennedy has been a respected and popular football coach at Bremerton High School (herein “BSD”) for approximately eight years.  R.4.  Coach Kennedy is a practicing Christian.  R.8.  In 2006, he made a promise with God that he would pray and give thanks at the end of each football game in order to praise the opportunity to be a part of his players lives and praise what the players accomplished during that game. Id.  Because of the content of his prayer, he is compelled to take a knee at the 50-yard line and engage in brief and quiet prayer, that lasts approximately thirty seconds.  Id.  He initially prayed alone, but players eventually asked if they could pray with him.  Id. at 9.  The students were never coerced or pressured to pray with Kennedy, each act was voluntary.  Id.  Sometimes multiple students prayed, sometimes no students prayed, and sometimes even the opposing team prayed with Coach Kennedy. Id. 
BSD became award of Kennedy’s post-game prayer after an employee from a different high school contacted an administrator to compliment Kennedy on his ability to bring together both teams at the cessation of the game. R.11.  As a result of this, BSD sent Kennedy a letter stating that they were inquiring further into whether he was complying with the school’s “Religious-Related Activities and Practices” under their policy manual.  Id. This policy however, does not expressly prohibit demonstrative religious expression by on-duty school employees.  It rather states that staff should neither encourage nor discourage a student from engaging in a form of devotional activity.  Id. In this letter, the administration admitted that his actions were well-intentioned and that he did not encourage the students to participate in the prayer, but that they still believed his actions violated the First Amendment’s Establishment Clause.  Id. They therefore dictated guidelines that Kennedy was to follow in order to continue to engage in his religious expression. Id. Kennedy was to practice in a non-demonstrative way or separate himself from his students when he does it to avoid the spectators from thinking the school endorsed his activity.  Id. 
Coach Kennedy temporarily ceased from his practice after receiving the letter from the District. However, he felt like he broke his promise to God, and started to pray after every student has left the stadium.  Id. at 12. Kennedy thereafter requested a religious accommodation under Title VII of the Civil Rights Act to continue to pray at the 50-yard line. Id. In response, the District sent him a second and more restrictive letter stating that he should leave the field and go to a private location to pray instead. Id. at 13.  
As a result of his failure to comply with the second letter, the District placed Kennedy on paid administrative leave, where he was not allowed to participate in anything related to the BHS football program and activities. R.14. The District reasoned that Coach Kennedy engaged in “overt, public religious displays on the football field while on duty as a coach.”  Id.  Following being placed on administrative leave, Kennedy was given his first ever poor performance evaluation with the District.  Id. at 15.  This evaluation recommended that he should not be rehired due to his inability to comply with district policy regarding religious expressions and his failure to properly supervise students after the games.  Id.  His contract was subsequently not renewed.  Id.  The District did this only to Coach Kennedy, despite their knowledge that Coach Boynton, also a football coach, was engaging in Buddhist chants at the fifty-yard line after games. Id. at 16. Kennedy then filed a complaint with the Equal Employment Opportunity Commission (EEOC) for the Districts discrimination based on his religious beliefs.  Id.  He was issued a right-to-sue letter by the U.S Department of Justice soon after.  Id.  
Coach Kennedy reiterates multiple times that he does not pray to attract public attention.  Id. at 10.  He is simply compelled by his religious beliefs to give thanks to God at the end of each game on the field.  His actions are not meant to be an endorsement of BSD.  Id.  Kennedy’s goal is to coach and be afforded the freedom to express his religious while doing so.  Id. 
II. PROCEDURAL HISTORY
Plaintiff Joseph Kennedy sought an injunction with the Western District of the United States District Court to (1) cease discriminating against him on the basis of his private religious expression, (2) reinstate him to his previous position as a football coach and (3) to allow him to kneel and pray after the Bremerton High School football games on the fifty-yard line. R.3.  The District Court panel did not grant that preliminary injunction, holding that Mr. Kennedy was not entitled to an injunction.   Kennedy v. Bremerton Sch. Dist., 869 F.3d 813 (9th Cir. 2017).
Kennedy then appealed to the United States Court of Appeals for the Ninth Circuit.  There he contended that the District Court erred in finding that he was not likely to succeed on the merits of his claim.  Kennedy, 869 F.3d 813 at 822. The Ninth Circuit used the test set out in Sanders, in which the requirements to grant an injunction are (1) plaintiff is likely to succeed on the merits of his claim, (2) plaintiff is likely to suffer irreparable harm in the absence of preliminary relief, (3) the balance of equities tips in his favor, (4) an injunction is in the public interest. Sanders Cty, Republican Cent, Comm. v. Bullock, 698, F.3d 741, 744 (9th Cir. 2012).

The Ninth Circuit decided that Kennedy is not likely to succeed on the merits of his First Amendment Retaliation claim, and they accordingly did not analyze any further.
 Since there was no dispute that Kennedy spoke as a matter of public concern, that his speech was a motivating factor in the District’s adverse employment action, and that absent it the District would not have taken the action, the Ninth Circuit only considered whether he was a public or private employee.
 The Ninth Circuit ruled that Kennedy spoke as a public citizen, not a private one, making the District justified in restricting his speech, and therefore the District Court did not err.  The issue now before this court is whether coaches and teachers retain any First Amendment rights while in the general presence of students.
III. STANDARD OF REVIEW

The underlying issue of law will be reviewed de novo. Legal questions upon which preliminary injunctions are based on will be reviewed accordingly.  Furthermore, a court will apply de novo review when the core constitutional facts are relating to a board’s decision and motive. ACLU of Fla., Inc. v. Miami-Dade Cty. Sch. Bd., 557 F.3d 1177 (11th Cir.  2009). The Supreme Court will review this case de novo given it was a legal issue. 
SUMMARY OF THE ARGUMENT

The Supreme Court of the United States should find that coaches and teachers do retain First Amendment rights while in the general presence of students, especially when they are acting as private citizens.   Specifically, the Ninth Circuit was incorrect in ruling that Coach Kennedy was acting as a public and not private employee, and therefore has no First Amendment right while acting in the capacity of a coach. This also applies to future coaches and teachers who bring First Amendment claims.  Secondly, that that the school erred in determining that there would be a violation of the Establishment Clause if they allowed him to continue to pray at the fifty-yard line.  A District can allow teachers and coaches to speak as private citizens, while not violating the Establishment Clause.   Lastly, it would go against the Constitution and public policy to rule that teachers and coaches retain no First Amendment rights in the presence of students. 
ARGUMENT

PUBLIC SCHOOL TEACHERS AND COACHES DO RETAIN FIRST AMENDMENT RIGHTS WHILE IN THE GENERAL PRESENCE OF STUDENTS


This court should reverse the Ninth Circuit Courts decision that Coach Kennedy was acting as a public employee when he prayed at the fifty-yard line. Teachers do not shed their constitutional rights, specifically their First-Amendment rights, at the school house gate.   Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 89 S. Ct. 733 (1969).   The government cannot suppress or exclude the speech of private individuals because their speech is religious in nature.  Good News Club v. Milford Cent. Sch., 533 U.S. 98 (2001).  Accordingly, the decision below should be reversed for three reasons. 

First, Coach Kennedy was acting as a private citizen when he prayed after the games.  His fleeting prayer took place after his coaching duties ended. R.9.  He also never coerced or encouraged players to join him. Id.  A reasonable person would not believe that Coach Kennedy was acting on behalf of the District by partaking in this private prayer.


Secondly, by allowing teachers and coaches to retain these rights, it is not a violation of the Establishment Clause. Freedom of religion is deeply rooted and valued in our Nation.  The school district cannot claim they fear an Establishment Clause violation in order to stop public employees from practicing their First Amendment rights. Good News Club, 533 U.S. at 120. 

Lastly, public policy supports allowing Coach Kennedy and others similar to him to retain First Amendment rights.  There are grave ramifications that can arrive out of an adverse ruling. This Country was built on traditions and it is in our best interest to not stray from them. Public school teachers and coaches are entitled to First Amendment rights in the general presence of students. 
Teachers and Coaches Retain First Amendment Rights When They Act As Private Citizens 
The Eng court established that public employees retain rights when their expressions are considered expressions of private citizens.
  Eng v. Cooley, 552 F.3d at 1071.  Coach Kennedy’s act of briefly praying to himself on the 50-yard line after the football games was an act done as a private citizen, not a public employee.  While it is true that Coach Kennedy is employed by a public-school district, public school employees do not however surrender all of their First Amendment rights just because they are employed by a public entity.  Garcetti v. Ceballos, 547 U.S. at 417. Kennedy’s act of praying is of no way a reflection on the district nor a reflection that the district endorsed his behavior.  His speech could not possibly be construed to be the District’s speech.  
To determine whether an individual acted as a public or private citizen, the analysis is one of mixed fact and law. Posey, 546 F.3d at 1129. This involves a two-step analysis.  Id. The first step being to determine the plaintiff’s job duties and responsibilities.  Eng, 552 F.3d at 1071.  The second step is to take the facts and determine the constitutional significance as a matter of law.  Id.
Determining what ones’ job entails is a practical matter, it is not just simply looking at their job description.  Garcetti, 547 U.S. at 425.  Coach Kennedy’s act of praying after the game should be allowed because he was not acting in the capacity of a “coach” while he did so, he was simply acting as a private citizen. R.9.  His religious expression was outside the scope of his normal job duties, it is considered speech as a citizen.  R.81. The Ninth Circuit relies on the fact that “when public employees make statements pursuant to their official duties, the employees are not speaking as citizens for First Amendment purposes, and the Constitution does not insulate their communications from employer discipline” Garcetti, 547 U.S. at 421 (citing Kennedy, 839 F.3d at 823).  The Ninth Circuit concluded that his job duties did extended well beyond the responsibilities enlisted in his job description. Kennedy, 839 F.3d at 826.  They concluded that his job was to be a mentor and model appropriate behavior in view of students and fans.   Id.  They even went so far as to conclude that coaches are one of the most important and influential character in their athletes lives, even more important than principles. Id. With that being said, that means that almost everything Coach Kennedy does is done on the job.  Anything the young men see him do, on or off the field, has an impression on them.  His job goes far beyond the lessons he coaches on the field.  He builds character and relationships with each and every player. R.103.  Therefore, his job never ends.  The Ninth Circuit said his job description is akin to the job description of a teacher, but Joseph Kennedy respectfully disagrees.  Kennedy, 839 F.3d at 826.  His speech greatly differs from teaching and coaching actual lessons on behalf of the District. 
In Johnson v. Poway Unified Sch. Dist.,658 F.3d 954 (9th Cir. 2011), the court ruled that a teachers’ posters that had references to different religions were not protected speech under the First Amendment and she was ordered to take them down. They ruled that because students put such high trust in teachers and that the students’ minds are so impressionable, that schools may restrict religious advocacy from teachers. Id. at 968.  They also considered the fact that students are mandated to go to school, and stated that Johnson took advantage of his position as a teacher to impress his religious views upon his students.  Id. They further opined that since Johnson was essentially one of the only people that could decorate her room with posters, and that an ordinary citizen could not have walked into her classroom, taught her class and decorated her classroom, that she without a doubt spoke as an employee, not a citizen.  Id.  
On the contrary, our case is more similar to the scenario in Pickering.  In Pickering, the teacher wrote a letter to the local newspaper and was subsequently terminated. Pickering, 391 U.S. at 574. The Pickering court ruled that since any citizen is afforded the right to write a letter and express their views to a newspaper, her termination was unconstitutional and violated her First Amendment rights.  Id. Similarly, the School District stated that anyone is allowed on the field after the game.  R.106. Any spectator could have walked down from the stands and prayed on the fifty-yard line, just as Coach Kennedy did. Id. No one is mandated to be on the field or watch the games as spectators, as the students are mandated to be in a certain class in Johnson. Furthermore, Kennedy’s act was done during non-instructional hours, unlike Johnson’s.  Also, unlike in Johnson, Kennedy did not take advantage of his captive audience by impressing his religious views upon his team. Johnson, 658 F.3d at 968. Kennedy’s duty did in fact cease at the end of the game, even though the impact he has on his team members never ceases.  This is evidenced by the School District stating that Kennedy is to find a private room outside of the field to pray, away from his team members. R.43.  This implies that he in fact does not have a post-game obligation to supervise his team, by lengthening the amount of time he is away from them.   Additionally, the content of Coach Kennedy’s speech was that he was just thankful to be coaching these young men and being given the opportunity to do so. R.103. He was not thanking God that his team won, he was privately and personally thanking God on behalf of himself, in a place that he was compelled to do so. Id. 
While the court in Johnson was worried about the students being coerced into learning about the teacher’s personal religious views, this court should not have the same worries.  Coach Kennedy has never coerced or encouraged his players to pray with him. R.100.  The team prays with him because they look up to him and respect his values.  Id. The team first asked if they could pray with him, and he neither encouraged nor rejected the members from doing so.  Id. 

The second step of the analysis involves determining the constitutional significance of the facts. Eng, 552 F.3d at 1071. The act of praying fell outside of the scope of Kennedys job duties, and therefore the constitution significance of this act is that he spoke as a private citizen.  While it is true that the First Amendment prohibits government sponsored religious activity, it is also true that it protects private individual citizen’s religious activity.  U.S. CONST. amend. I.  Using the above facts, Kennedy was not sending a message as a representative of the school district as the Ninth Circuit concluded. Kennedy, 839 F.3d at 829. He was not attempting to instill these values into the spectators and students, he was simply practicing his belief.  Furthermore, the First Amendment does not allow the government to regulate speech that favors certain viewpoints at the expense of others. Lamb's Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 113 S. Ct. 2141 (1993). This is viewpoint discrimination, and the school must be viewpoint-neutral if they open up their facilities. Id. at 396. The school opened up the football field after the game to parents, fans and players
. R.106.  This created a limited or an open forum.  The school prohibits Kennedy from praying on the field, but knowingly allowed Kennedy’s Assistant Coach to practice his religion by engaging in a Buddhist chant at the end of the game. Not only is the school suppressing and chilling teachers/coaches first amendment rights by stating he cannot practice in view of students, they are also blatantly discriminating based on the individuals’ viewpoint.  
Lastly, despite the Ninth Circuit stating that private versus public citizen speech is a question of fact and the law, their decision eludes to any act done (whether by teacher, staff member or coach) in the presence of students at all constitutes them acting as public employees, and therefore unprotected by the First Amendment. Kennedy, 839 F.3d at 824. This means that it is essentially not a mixed question of fact and law, since the facts for any challenged case will always be that a teacher is near students, and the conclusion will always be that they have no rights.  They essentially used their own bright line test, which they created in Coomes, in which it is stated that if a plaintiff’s speech owes its existence to his position, then he is not acting as a citizen and it is not protected speech.  Coomes v. Edmonds Sch. Dist. No. 15, 816 F.3d 1255, 1264 (9th Cir. 2016).
 They dressed this test up in multiple factors, but when the test is stripped down, it is a single-questioned, bright line test.   This however, goes against the precedent this court set out in the landmark Tinker case, as well extends the precedent set out in Garcetti.  “First Amendment rights, applied in light of the special characteristics of the school environment, are available to teachers and students.” Tinker, 393 U.S. at 506.  While it is true that Tinker involves student-based protected speech, the principles of Tinker should extend to this case because the basic elements are the same.  A teacher or coaches’ rights should not be suppressed simply because they are in view of their students. 
Allowing Teachers And Coaches to Retain First Amendment Rights In The General Presence Of Students Is Not A Violation Of The Establishment Clause

Allowing teachers and other coaches like Kennedy to silently and privately pray in view of students would not be a violation of the Establishment Clause.  While it is well established that the First Amendment prohibits government sponsored religious activity, it is also well established that the Free Speech and Free Exercise Clauses protect individuals acting privately. U.S. CONST. amend. I. The First Amendment protects individuals from the government “abridging [their] freedom of speech,” but this applies to state and local governments, such as school districts, as well through the 14th amendment. U.S. CONST. amend XIV; Cantwell v. Connecticut, 310 U.S. 296, 303 (1940).   Accordingly, Employers are allowed to prohibit employees from engaging in otherwise protected speech only if they have an adequate justification for do, such as ensuring they do not violate the Establishment Clause. Wigg v. Sioux Falls Sch. Dist. 49-5, 382 F.3d 807, 817 (8th Cir. 2004). 
The need for chilling speech must be outweighed by the Employers need to control speech in order to ensure the public does not perceive the speech as the State endorsing religious speech.  Adland v. Russ 307 F.3d 471, 479 (6th Cir. 2002).
  However, school employees are allowed to partake in religious activities where the overall context of those activities make it clear that they are not participating pursuant to their official duties in the capacity of a public employee. Guidance On Constitutionally Protected Prayer In The Public Elementary And Secondary Schools, last updated August 15, 2003. https://www2.ed.gov/policy/gen/guid/religionandschools​/​​​prayer_​guidance.html. Additionally, in order to avoid a violation of the Establishment Clause, a school district can issue a disclaimer stating that they are not endorsing the individual’s speech and that it is not done on behalf of the District. 
Not every speech done by a public employee, specifically a religious display, will have the history and context to be an Establishment Clause violation.  Borden v. Sch. Dist. Of the Twnshp. Of East Brunswick, 523 F.3d 153 (3rd Circ. 2008).  There are a vast amount of similarities between the case at hand and Wigg v. Sioux Falls School District. A public-school teacher wished to partake in an after-school Christian club where she taught.  Wigg v. Sioux Falls Sch. Dist., 382 F.3d 807 (8th Cir. 2004).  The school district that she worked for claimed that in order to avoid a violation of the Establishment Clause, she was not allowed to participate in this religious-based activity.  Id.  The court ruled the opposite however.  Id.  They affirmed that her after school participation was constitutionally protected private speech, and one in which would not have led the district to believe they were violating the Establishment Clause, mainly because a reasonable person would not conclude that she was speaking on behalf of the District by participating after school.  Id. at 817.
Another factually similar case, Doe v. the School District of the City of Norfolk, 340 F.3d 605 (8th Cir. 2003), the court ruled that there was not a violation of the Establishment Clause. In Doe, a school district outright banned the invocation and religious portion of their students’ graduation ceremony. Id. at 607.  James Scheer, a member of the school board, went up to the stage to give a speech, one in which he recited the Lord’s Prayer, which is inherently religious.  Id. at 608.  The Eight Circuit ruled that because during his speech he stated “I” and “me” instead of “we,” and because an objective observer would not have perceived this as a State or school endorsed prayer, he acted as a private citizen and there was no violation of the Establishment Clause. Id. at 612. Specifically, that his remarks “did not bear the imprint of the state.”  Id. at 611. They decided this despite the fact that he was at a school sponsored event, and moreover the most important school sponsored event that high schoolers attend throughout their career.  

Just as in Doe, Kennedy prayed to himself and never required or even formally invited other individuals to pray with him. R.100.  Also, just as in Wigg, this was an after-school activity.  The participants played by choice and the spectators attended by choice.  None of the spectators that saw Kennedy pray could have perceived that he was doing so on behalf of the District, or that the District endorsed his prayer.  It can be argued that the school board members speech in Doe could have been perceived that he was acting on behalf of the District, even more so than Kennedy’s act of praying.  Scheer prayed out loud to a captivated audience who essentially had no choice but to listen to him, and the court there still determined a reasonable person would not believe he was acting on behalf of the state. Doe, 340 F.3d at 611.   Just because Kennedy’s prayer happened to be at the fifty-yard line and in front of fans, does not amount to those fans deeming the school endorsed his prayer.  If the District was worried that his prayer would be a reflection of the school, they could have formally made a disclaimer, instead of terminating him.
  The school in Doe openly commented that the graduation ceremony was not going to include prayer.  Doe, 340 F.3d at 607.  Therefore, when Scheer went up and publicly prayed, the court found that his speech was undeniably his own, considering the surrounding facts and the District’s explicit ban on prayer.  Id. at 613. This is no different than the Bremerton School District banning Kennedy’s prayer, and most spectators knew that he was not to pray because there was a mass amount of media surrounding this case. R.124.  Accordingly, the spectators could only assume using the facts surrounding these events that the District did not approve of his speech, and Kennedy was doing this in “direct contravention” to Bremerton’s directives. Dahlia v. Rodriguez, 735 F.3d 1060, 1075; R.32.  Furthermore, the school never received any complaints about his prayer, they instead received accolades. R.11.  These two cases further demonstrate that a School District cannot claim fear of an Establishment Clause violation as a reason for banning private speech by employees. 
Public Policy Reasons Support Coaches And Teachers Retaining Their First Amendment Rights

For reasons of public policy, teachers and coaches should retain First Amendment rights while in the general presence of students.  The high value that we, as American’s, place in the First Amendment is too important to put it to the side in order for school districts to retain control.  Teachers and coaches are in the general presence of students almost the entire time they are working.  This means that the State will be chilling their speech for approximately eight (8) hours a day.  The Ninth Circuit decision stretched teachers lack of control from the classroom and now onto the football field. William G. Buss, Academic Freedom and Freedom of Speech: Communicating the Curriculum, 2 J. Gender Race & Just. 213 (1999). 


If teachers and coaches retain no rights in the presence of students, the question then becomes where to draw the line?  Will public school teachers and coaches who wear a hijab, kippah or a religious cross not be allowed to do so anymore? The Western District of Kentucky District Court has previously ruled that a public librarian cannot be disciplined or terminated for wearing a religious cross as a necklace. Draper v. Logan Cty. Pub. Library, 403 F. Supp. 2d 608 (W.D. Ky. 2005). That precedent is important because it shows the significance of public entities not being able to regulate everything observable by students. To disallow their free speech as the District attempted to do in Draper and in this case, means that teachers and coaches are held down by the same restraints as students are as the Tinker court set out, if not more restraints. 
 Id. 
Even if the court concludes that he acted within his job duties, under this test, the Ninth Circuit is inexplicitly stating that any observable behavior modeled by a teacher, coach, or staff at a school is constituted as unprotected speech. Kennedy, 839 F.3d at 830.  The ramifications of determining that teachers retain no rights in students’ presence, and all of their speech is public, not private, is important. As the courts have routinely decided that teachers are “role models” to the students, then they should be allowed to freely practice what they believe in the presence of students in order to teach them the importance of democracy.  Amanda Harmon Cooley, Controlling Students and Teachers: The Increasing Constriction of Constitutional Rights In Public Education, 66 Baylor L.  Rev. 235 (2014); Karen C. Daly, Balancing Act: Teachers’ Classroom Speech and the First Amendment, 30 J.L & Educ. 1 (2001).  Instead of schools controlling every aspect of their employees in view of the students, they should be educating the students about the differences instead of punishing the speaker.  Hills v. Scottsdale Unified Sch. Dist., 329 F.3d 1044, 1055(9th Cir. 2003).   


 By disallowing them to do this, it shows the students that they have no social responsibilities and their voice and beliefs cannot be heard.  Amanda Harmon Cooley, 66 Baylor L. Rev. 235 (2014). This has a chilling effect on their speech by not allowing them to express their views within earshot of children/students.  If schools were allowed to censor everything their employees do, then the schools are not accurately teaching their students the principles upon which this country was founded on.  It is argued that “religious arguments often speak to fundamental values.  Democracy would be impoverished without them.” Steven G. Gey, When Is Religious Speech Not "Free Speech?,” 2000 U. Ill. L. Rev. 379 (2000). 
Finally, the harm of not allowing Coach Kennedy to continue to pray far outweighs the good.  Coach Kennedy was an influential and highly important person in the young men’s lives. By not allowing him to pray and not giving him job back, it is only hurting his team. Kennedy is a man who believes in serving his community and bettering the lives of others, especially the members of his team. R.103. He loves mentoring and having a positive impact on these kids’ lives. Id. The school is taking away who they deemed to be more important than their principal, just because of Coach Kennedy’s religious beliefs. Kennedy, 839 F.3d at 826. The harm continues and will not cease as long as retaliation stays in effect and is often irreparable.  Sander Cty., 698 F.3d at 1406-06; Garcia v. Lawn, 805 F.2d 1400, 1405 (9th Cir. 1986).  Further, the chilling effect of an entity chilling ones’ speech can create a domino effect in which other employees will not express their First Amendment rights due to fear of being retaliated against.  Garcia, 805 F.2d at 1405-06. 
CONCLUSION
WHEREFORE, for the reasons set out above, Petitioners pray that this court determines that teachers and coaches retain First Amendment rights while in the general presence of students.  Specifically, Petitioner prays that this court find the Respondent violated his First Amendment Rights to free speech and free exercise of religion. 
           Respectfully submitted,









_____________________
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APPENDIX A
UNITED STATES CONSTIUTIONAL PROVISIONS INVOLVED

42 U.S.C § 1983: 
Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress, except that in any action brought against a judicial officer for an act or omission taken in such officer’s judicial capacity, injunctive relief shall not be granted unless a declaratory decree was violated or declaratory relief was unavailable. For the purposes of this section, any Act of Congress applicable exclusively to the District of Columbia shall be considered to be a statute of the District of Columbia.
U.S. CONST. amend. I:
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.
U.S. CONST. amend. XIV:

All persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty or property, without due process of law; nor deny to any person within its jurisdiction the equal protections of the laws.

� The parties did not brief the remaining requirements of an injunction and the Court did not reach it.


� The court used the Eng test to determine whether or not Coach Kennedy met the first prong of the preliminary injunction test set out in Sanders.


� The Ninth District determined that the parties do not contest all of the elements in the Eng test.  They only focused on element two and four, being whether Kennedy is a public employee and whether the District was justified by its need to avoid a violation of the Establishment Clause. 


� The District stated that they denied entry to a Satanic group attempting to go on the field after the game, however, in an email dated 11/18/15 from the Superintendent, he stated that they cannot stop the community from coming down onto the field after the game. R.106. 


� This test greatly strays away from the test in Garcetti and expands what an individual’s job duties are, to essentially include everything an employee does in the course of their work.  


� Wigg held that a teacher could participate in a religious-based after school program under the facts of her case because the District could not adequately prove a violation of the Establishment Clause by allowing her to attend. This is explained further in the proceeding paragraphs.


� Adland involved a civil liberties association seeking a permanent injunction to block a display associated with the Ten Commandments on Kentucky State Capitol grounds.  The Sixth Circuit affirmed their injunction. 


� See The United States Department of Education Guidelines. Guidance On Constitutionally Protected Prayer In The Public Elementary And Secondary Schools, last updated August 15, 2003. https://www2.ed.gov/policy/gen/guid/religionandschools/prayer_guidance.html. 





� William G. Buss discusses the lack of control and lack of freedom of speech that teachers have in teaching and creating the curriculum.  Teachers already do not have the freedom to teach certain areas and aspects that would otherwise be protected by the First Amendment.  Not allowing teachers to retain First Amendment rights in the presence of students is stretching that form of control that the school district has on the teachers. 


� The restraints in Tinker are that students can demonstrate and practice their free speech or conduct is not disruptive or materially interfere with school activities. Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 89, S. Ct. 733 (1969). 
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