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QUESTION PRESENTED FOR REVIEW


Whether public school teachers and coaches retain any First Amendment rights when at work and “in the general presence of” students.
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OPINIONS BELOW


The United States District Court for the Western District of Washington denied Petitioner’s Motion Seeking Declarative and Injunctive relief for alleged First Amendment and Title VII of the Civil Rights Act of 1964 Violations on all counts. Kennedy vs. Bremerton Sch. Dist., No. 3:16-CV-05694-RBL. The United States Court of Appeals for the Ninth Circuit Affirmed the District Court’s decision. Kennedy v. Bremerton Sch. Dist., 869 F.3d 813 (9th Cir. 2017). The Supreme Court Granted Certiorari on September 5, 2018. 
STATEMENT OF JURISDICTION 

Pursuant to Rule 2(a) of the Dean Fred F. Herzog Moot Court Competition, the Jurisdictional Statement has been waived.

STATUTORY PROVISIONS 
U.S. CONST. amend. I:

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

42 U.S.C. § 1983 (2012):

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress, except that in any action brought against a judicial officer for an act or omission taken in such officer's judicial capacity, injunctive relief shall not be granted unless a declaratory decree was violated or declaratory relief was unavailable. For the purposes of this section, any Act of Congress applicable exclusively to the District of Columbia shall be considered to be a statute of the District of Columbia.

STATEMENT OF THE CASE

I. STATEMENT OF THE FACTS 
The Bremerton School District, BSD, consists of approximately 5000 students, 330 teachers, and 400 non-teaching personnel. Kennedy v. Bremerton Sch. Dist., 869 F.3d 813, 815-21 (9th Cir. 2017). The community has a diverse religious fabric including numerous non-Christian religions. Id. The plaintiff was employed by BSD as a football coach for a variety of team levels from 2008 to 2015. Id. His contracts expired yearly and he would then reapply. Id. His final contract identified he had supervisory responsibilities, stated that he must follow BSD policies, and had the standard good behavior and role model at all times clauses. Id.
Kennedy is a practicing Christian. Id. Between 2008 and 2015, he led the students and staff in prayer in the locker room before games. Id. According to Kennedy the practice existed when he was hired. Id. While his religious beliefs do not require him to lead a prayer related to the football games they do require him to:
…give thanks through prayer at the end of each game for the players' accomplishments and the opportunity to be a part of their lives through football. Specifically, "[a]fter the game is over, and after the players and coaches from both teams have met to shake hands at midfield," Kennedy feels called to "take a knee at the 50-yard line and offer a brief, quiet prayer of thanksgiving for player safety, sportsmanship, and spirited competition." Kennedy's prayer usually lasts about thirty seconds. He wears a shirt or jacket bearing a BHS logo when he prays at midfield. Because his "prayer lifts up the players and recognizes their hard work and sportsmanship during the game," Kennedy's religious beliefs require him to pray on the actual field where the game was played.

Id.

When he began the prayers he was alone, but players later asked if they could join. Id. He replied, in part, “You can do what you want.” Id. Attendance grew to a majority of the team and sometimes the opposing team. Id. At some point the prayers evolved to also include motivational speeches with Kennedy encircled by kneeling players and coaches with the helmets of both teams held high. Id. Kennedy acknowledges this activity likely constitutes a prayer. Id.
The District learned of the prayers in September 2015 when it was mentioned to a BSD administrator. Id. The District identified this could be a problem based on their understanding of the Establishment Clause so they hired a consultant and launched an investigation. Id. The end result was the District Superintendent, Aaron Leavell, sent a letter dated September 17, 2015 clarifying the District’s expectations and explaining why the two practices or prayers were “problematic under the Establishment Clause.” Id. The District made an effort to acknowledge there was no perception anyone had intentionally flouted the law. Id. The letter provided standard instructions to avoid running afoul of the Establishment Clause – speeches must be secular, any religious activity must be truly student initiated and led, have no involvement by staff that, “a reasonable observer, who is aware of the history and context of the activity” would see as endorsement. Id.
Initially Kennedy complied with the request and waited until everyone had left the stadium before praying alone on the 50-yard line. Id. On October 14, 2015 Kennedy sent a letter requesting a religious accommodation under the Civil Rights Act of 1964. Id. After explaining his reasoning which included that his coaching duties ended once the games ended he said he would resume his practice of praying at the 50-yard line on October 16,, 2015. Id. Throughout this time there was significant media attention with Kennedy giving several media appearances. Id. 
On October 23, 2015 Leavell sent a letter thanking Kennedy for his initial compliance, but noting 1) his prayer on Oct. 16 was a violation of District policy; 2) his duties did not end at the end of the game as for at least 10 years assistant coaches have had duties after game which did not end until at least every child had been returned to their parent; 3) that it would accommodate “religious exercise that would not be perceived as District endorsement…;” and, 4) reminded Kennedy that, "[w]hile on duty for the District as an assistant coach, you may not engage in demonstrative religious activity, readily observable to (if not intended to be observed by) students and the attending public." Id. In addition, the letter explained why his prayer on Oct. 16 could be seen as an Establishment Clause violation – he was, “at the event, and on the field, under the game lights, in BHS-logoed attire, in front of an audience of event attendees, solely by virtue of [his] employment by the District. Id. Finally, the District made some suggestions on possible accommodations and asked Kennedy for his thoughts calling the process at arriving at an accommodation an iterative process. Id.
Kennedy’s legal team responded the only acceptable outcome was for him to continuing praying on the 50-yard line. Id. He then did so after games on October 23rd and 26th. Id. The District then placed Kennedy on paid administrative leave and updated the community on what had occurred explaining why it felt it had to take action to mitigate the risk to the District from an Establishment Clause lawsuit. Id. The District continued public updates noted Kennedy did not intentionally involve students in the prayer. Id. That said, it pointed out no students prayed after games the rest of the season leading the District to infer the praying was not a spontaneous student led activity. Id.
Kennedy had previously always received stellar reviews. Id. This year because of the violations of District policy he was given a negative review with a recommendation he not be rehired because he had willfully violated District policy after repeated warnings. Id. Kennedy did not apply for a position in the subsequent year. Id.
II. PROCEDURAL HISTORY
Mr. Kennedy filed a motion seeking a preliminary injunction for two counts of First Amendment violations, four counts of violating Title VII of the Civil Rights Act of 1964, and one request for statutory payment of attorney fees on August 24, 2016. Kennedy v. Bremerton Sch. Dist., 869 F.3d 813 820 (9th Cir. 2017). The United States District Court for the Western District of Washington ruled for the School District on all counts on September 19, 2016. Id. at 821. Kennedy filed an appeal on October 3, 2016. Id. The United States Court of Appeals for the Ninth Circuit affirmed the District Court’s decision on August 23, 2017. Id. Kennedy subsequently requested an en banc hearing by the United State Court of Appeals for the Ninth Circuit which was denied on January 25, 2018. Kennedy v. Bremerton Sch. Dist., 880 F.3d 1097 1097 (9th Cir. 2018). The Supreme Court Granted Certiorari on September 5, 2018. 

III. STANDARD OF REVIEW
The issue presented turns on whether a teacher or coach at work and “in the general presence of” students is ever not a public employee representing the government. A question of law and is reviewed by the Supreme Court as de novo. Williams v. Taylor, 529 U.S. 362, 384 (2000). 
SUMMARY OF THE ARGUMENT

The Supreme Court should affirm the Ninth Circuit’s decision and reject plaintiff’s request for a preliminary injunction. The plaintiff cannot demonstrate a likelihood for success on the merits of the claim and the public’s interest in preventing an Establishment Clause violation by the school district outweighs even the plaintiff’s perceived harm. When a teacher or coach is at work and “in the general presence of” students they are in the role of a public employee representing the government. When a public employee represents the government they are not entitled to First Amendment protection for violating the direction of their employer. Therefore, public school teachers and coaches do not retain any First Amendment rights when at work and “in the general presence of” students. In addition, the plaintiff’s prayer on the 50-yard line in full school regalia is an Establishment Clause violation. The public’s interest in preventing an establishment clause violation outweighs even the plaintiff’s perceived harm. The failure of either element dooms the plaintiff’s request for a preliminary injunction. The Bremerton School District respectfully requests the court affirm the Ninth Circuit’s ruling.
ARGUMENT

PUBLIC SCHOOL TEACHERS AND COACHES THAT ARE AT WORK AND “IN THE GENERAL PRESENCE OF” STUDENTS ARE NOT ENTITLED TO ANY FIRST AMENDMENT PROTECTION FOR VIOLATING DIRECTIONS BY THEIR EMPLOYER. IN ADDITION, THE COACH’S PRAYERS ARE AN ESTABLISHMENT CLAUSE VIOLATION. THEREFORE, THE PLAINTIFF CANNOT MEET MULTIPLE ELEMENTS REQUIRED FOR A PRELIMINARY INJUNCTION.
Freedom of Expression is one of the most valued rights in the Constitution and its prominence as the First Amendment signals its important. U.S. CONST. amend. I. §1983 is one of the vehicles used to address violations of constitutional rights. 42 U.S.C. § 1983 (2012). That said for §1983 to be relevant there must be a violation of a civil right and in this case there is none. 42 U.S.C. § 1983 (2012). A public employee representing the government does not have any First Amendment protections and therefore §1983 does not come into play. Huppert v. City of Pittsburg, 574 F.3d 696, 709-10 (9th Cir. 2009).
The standard for a preliminary injunction is the plaintiff, “...must establish that he is likely to succeed on the merits, that he is likely to suffer irreparable harm in the absence of preliminary relief, that the balance of equities tips in his favor, and that an injunction is in the public interest.” Winter v. NRDC, Inc., 555 U.S. 7, 20 (2008). In Winter, the Supreme Court also reaffirmed all the elements are equally weighted. 555 U.S. 7, at 23-24, 32-33. Specifically, “the balance of equities and consideration of the public interest” should be weighed equally against likelihood of success when the merits of the preliminary injunction are judged. Id. 

The plaintiff’s request was an injunction dictating when and how the US Navy could use of a specific type of sonar in naval wargames. Id. at 14-16. Research had shown the sonar could cause significant injury to maritime mammals. Id. The US Navy requested the preliminary injunction be vacated for a number of reasons including that operating under the conditions imposed by the injunction was a threat to national security. Id. at 21-23. Independent of its findings on the other elements the Supreme Court explicitly stated even if the situation outlined by the plaintiff was true the negative national security implications meant any such injury was, “outweighed by the public interest and the Navy's interest in effective, realistic training of its sailors.” Id. at 23. The Court then said that information alone was sufficient to rule against the preliminary injunction. Id. at 23-24. 
As in Winter, the plaintiff cannot establish he is able to win on the merits. Here, a coach of a public school district who just coached a game, is still in school attire, and supervising children is claiming to be operating as a private citizen. The likelihood of success seems low. In addition, the public interest in not having the school district violate the Establishment Clause would in and of itself doom the request for a preliminary injunction just as national security and US Navy’s interest in having properly trained sailors was sufficient the Court to reject the request for a preliminary injunction in Winter. 555 U.S. 7 at 23-24.
A. The government can limit the speech of public employees representing it.
A private employer is not limited by First Amendment protections when it directs the “speech” of its employees when they represent the employer.
 Janus v. AFSCME, Council 31, 138 S. Ct. 2448, 2492 (2018); Restatement of the Law, Employment Law § 5.02 (Am Law Inst. 2014). An employer does not lose this right because the employer is the government. City of San Diego v. Roe, 543 U.S. 77, 83 (2004); Connick v. Myers, 461 U.S. 138, 143 (1983). Janus was about mandatory union dues in public and private workplaces and while the court did identify a difference based on whether the employer was private or public, but it also stated the government, “much as a private employer,” must be able to manage its workforce. 138 S. Ct. at 2492. 
In fact this Court has noted the government has greater leeway in restricting speech as an employer versus as a sovereign. Waters v. Churchill, 511 U.S. 661, 671 (1994). Individuals who work for the government are public employees. Connick, 461 U.S. 138 at 142-47. Public employees, however do not always speak for their employer. Id. In the case of Connick taking a questionnaire for personal reasons even though she was at work was not speaking for the government. Id. When public employees speak as private citizens they may be entitled to First Amendment protection. Borough of Duryea v. Guarnieri, 564 U.S. 379, 386 (2011); Garcetti v. Ceballos, 547 U.S. 410, 417 (2006). When public employees are speaking for, or are reasonably believed to be speaking for, the government, it, as an employer, has the right to direct the public employee’s speech without limitation. Garcetti, U.S. 410 at 424. 
The concept of on duty for teachers and coaches is more expansive than that of other professions. Johnson v. Poway Unified Sch. Dist., 658 F.3d 954, 967-68 (9th Cir. 2011); Peloza v. Capistrano Unified Sch. Dist., 37 F.3d 517, 522-23 (9th Cir. 1994). Therefore, when a teacher or coach is at work and “in the general presence of” students they are representing the government and the government has the right to direct them unimpeded by First Amendment protections. Pleasant Grove City v. Summum, 555 U.S. 460, 467-69 (2009). In a situation where the direction to the public employee is illegal or supports governmental malfeasance the remedy for any retaliatory action is not through First Amendment jurisprudence. Garcetti, 547 U.S. 410 at 413. 
B. A public employee has First Amendment protections when they act as a private citizen.
As an employer the government has many of the same concerns of a private employer such as ensuring its message is heard, its operations are efficient and productive, and that it does not run afoul of laws that apply to it. Lane v. Franks, 134 S. Ct. 2369, 2377 (2014). For this reason in Waters and subsequent cases this Court has stated the government as an employer has more control of employee speech than as a sovereign. Waters, 511 U.S. 661 at 671; Guarnieri, 564 U.S. 379 at 386. The scope of rights a person retains as a public employee has evolved over the years. Connick, 461 U.S. 138 at 143-46. A constant has been that a public employee representing the government is not entitled to First Amendment protections for violating the instructions of the government. Guarnieri, 564 U.S. 379 at 386-87.
At one point it was accepted that a public employee gave up their First Amendment rights as a condition of employment. Connick, 461 U.S. 138 at 143. It is now understood a public employee may have constitutional First Amendment protection for statements made as a private citizen. Id. However, when a public employee speaks in their role of a public employee they are not entitled to First Amendment protections. Huppert, 574 F.3d 696 at 709-10. 
C. A public employee representing the government is not entitled to First Amendment protection for their speech during that time. 
The test which the Supreme Court set forth to determine whether a public employee is entitled to First Amendment protections stops if it is determined the individual was speaking in their role as a public employee. Lane, 134 S. Ct. 2369 at 2378. The fact they are speaking as a public employee representing the government is dispositive to whether they are entitled to First Amendment protections. Id. If, however, it is that they discussing information they came about through their role as a public employee they may still have First Amendment protection. Id. In Lane, the plaintiff discovered a case of ghost payrolling he then testified about. Id. at 2379-2381. The Court rule Lane’s act of testifying was that of a private citizen. Id. The key is an actual analysis of whether the plaintiff is a public employee speaking for the government or some other formulation. Id. 

The test was first laid out by the Supreme Court in Pickering and distilled into the current sequential 5 step process by the Ninth Circuit. Eng v. Cooley, 552 F.3d 1062, 1070 (9th Cir. 2009). As the Supreme Court initially stated in Garcetti and restated in Lane, discussed above, if the individual is found to be speaking for the government in their role as a public employee the analysis is complete. Garcetti, 547 U.S. 410 at 421-23; Id. at 2379-2381. The determination however is a highly fact dependent exercise and creates possibly incongruous outcomes. In Garcetti, if he had sent his report to a local news station versus just to boss he would likely have First Amendment protection for that act although he might be liable under department information sharing restrictions. Garcetti, 547 U.S. 410 at 421-23.
The first question that is normally addressed is whether the citizen is speaking as a public employee or private citizen. A key guideline the courts have provided that is applicable to the question presented is the fact deciding whether someone is acting as a public employee is not wholly determined by their job description. Garcetti, 547 U.S. 410 at 424-25. The Court explicitly stated a government employer could not reduce a public employee’s First Amendment protection by using artificially large job descriptions. Id. This case however deals with a coach which is a position that has a different issue. Kennedy, 869 F.3d 813 at 815-21. It is a job which falls in a category where the courts have identified it, by default has a greater than normal definition of being at work. Peloza v. Capistrano Unified Sch. Dist., 37 F.3d 517, 522 (9th Cir. 1994).
For, instance an IRS agent who spoke about the bible to attendees of a tax seminar in foyer of an IRS building may retain some First Amendment protections depending on the facts of the case, but a coach or teacher in an analogous situation would absolutely not. Peloza, 37 F.3d 517 at 522. In Peloza, the Court held the a teacher could not speak about the bible and try to convert people anywhere on school property regardless of whether it was class time or not. Id. The reason which has been ratified in every instance is, “[a teacher] is not just an ordinary citizen. Id. As the Court states, “[A teacher] is clothed with the mantle of one who imparts knowledge and wisdom. His expressions of opinion are all the more believable because he is a teacher. The likelihood of high school students equating his views with those of the school is substantial.” Id.
D. The phrase “…at work” and “in the general presence of students” was created by the Ninth Circuit to define a specific situation when teachers and coaches are operating as public employees representing the government.

The courts has been consistent in their analysis of the special role of teachers identifying the fact the definition of at work for them is far more expansive that a normal job. Peloza, 37 F.3d 517 at 522. The court in Peloza also notes when Freedom of Expression is weighed against the Establishment Clause, especially for an individual as powerful as a teacher, the former must lose. Id. In Johnson v. Poway Unifed Sch. Dist. the court analyzes it a bit more in depth.   658 F.3d 954, 967-68 (9th Cir. 2011). Leveraging Peloza and Garcetti v. Ceballos it discusses the fact by virtue of being at work a teacher is operating as an employee. Id. She has power no regular citizen would over the students – attendance, detention, limited access areas. Id. It is here the idea is developed whenever at school and students are around they represent the government. Id. In short, they are always on. Id. Any teacher of any school when at the school has the authority to direct a student and the student is aware the teacher is an authority figure. Id. Whatever the teacher says is seen as a directive from the school, the employer. Id. 
In Johnson, the plaintiff could not prevail because by speaking through placing homophobic banners where students would interact with them it would undoubtedly be seen as the government at the very least condoning the ideas. Id. at 972-74. The government therefore had the right to control the public employee speech on its behalf. Id. at 975. As the Court says in Pleasant Grove a public employee has no right to be the government’s voice unless it allows the person to be that voice. 129 S. Ct. at 1131. 
An additional point to show that is an intentional construction is the addition of, “being in the presence of” students. The Supreme Court previously decided a teacher speaking to the principal about something not related to her work was not government speech. Givhan v. W. Line Consol. Sch. Dist., 439 U.S. 410, 414-16 (1979). The teacher may be a public employee, but the speech was to an adult. Id. That changes thing because it neutralizes the extreme power of a teacher. Id. Here the principal object to the teacher pointing out racial discrimination and moved to fire her. Id.at 411 – 414. In part there is also a non-discussed idea of consent. Id. The Court explicitly says the principal can’t invite conversation then decide to punish someone because they accepted his offer. Id. Both due to the power difference and age a child cannot consent to the teacher’s speech. Id. Therefore, the approval of speech lies with the government. Pleasant Grove, 129 S. Ct. at 1131.
Coupling “at work” and “in the general presence of” students is so powerful because it defines a situation where a coach or teacher is perceived as a public employee representing the school by the audience by virtue of their special status with students. Johnson, 658 F.3d 954 at 967-68. Any analysis of a coach or teacher’s role in a school makes it obvious while on school premises they retain their authoritative power – “Jimmy stop running in the hall.” When that is coupled with being in the presence of students it removes the idea they may be talking to adults for some other reason. In short, the phrase is a shorthand to define a situation where the coach is a public employee representing the government.
In this case it goes beyond even that factually plain situation. Kennedy, 869 F.3d 813 at 827. Here the coach requires he be on the 50-yard line of the football field immediately after a game, wearing the uniform of the school, and in the presence of students. Id. at 827. While the petitioner says his intent is quiet prayer as the Ninth Circuit identified he rejected that option. Id. The petitioner states it was rejected because it did not satisfy his covenant with God. Id. That may certainly be the case, but it is factual evidence the goal is not quiet private prayer. Id.
E. The plaintiff can also be defined as a public employee based on the fact his presence of the 50-yard line right after the game is due to his status as a public employee
In Garcetti the Supreme Court established whether a plaintiff acted as public employee or a private citizen is a “practical one.”  547 U.S. 410, 424-25 (2006). The Fifth, Tenth, and DC circuits have decided this means the determination is a question of law while the Ninth, Seventh, Eighth, and Third Circuits see it as a mixed question of fact and law. Posey v. Lake Pend Oreille Sch. Dist. No. 84, 546 F.3d 1121, 1129 (9th Cir. 2008). The difference between the circuits would be the portion of the determination separated out as a fact analysis. Id. The fact analysis would be determining the analysis of the published job description of the plaintiff. Johnson v. Poway Unified Sch. Dist., 658 F.3d 954, 966 (9th Cir. 2011). That said it should be noted the specific finding in Garcetti is in determining the responsibilities of a role the court should analyze the role in reality not simply the published job description. In all circuits the law portion of the analysis determines whether the plaintiff was acting as an employee or as private citizen. Id. 

In the instant case the split makes no material difference because the courts have already established the expansive public employee role definition for teachers and coaches. Peloza, 37 at 522. That coupled with the paraphrased observation of the court in Coomes v. Edmonds Sch. Dist. No. 15 that if a teacher or coach’s "speech 'owes its existence' to [their] position as a teacher [or coach], then [they] spoke as a public employee, not as a citizen, and our inquiry is at an end." 816 F.3d 1255, 1260 (9th Cir. 2016). 

A teacher or coach at school and “in the general presence of students” is there due to their status as noted by the Ninth Circuit in the appellate hearing. Kennedy, 869 F.3d 813 at 827. It should be noted there is a third analysis point – that the teacher or coach is in a role that an observer might reasonably view as official. Johnson, 658 F.3d 954 at 968. While the Johnson court included the third option it also explicitly included a footnote stating all three conditions need not be met. Id. at footnote 15.

Since it seems an impossible task to create a hypothetical where a teacher or coach is at school, “in the general presence of students,” but it would not be reasonable to view them in an official role it seems acceptable to analyze the question presented as if the third standard is always present or immaterial. A review of appellate jurisprudence shows outside of Johnson and Kennedy the phrase has only been used four times and in all times the cases involved high school or younger children.
 Johnson, 658 F.3d 954 at 968; Kennedy, 869 F.3d 813 at 827.
The only real hesitation or challenge to the absolute rule that public employees speaking for the government do not have First Amendment protection seems to exist in two categories.  Garcetti, U.S. 410, 426-50 (2006) (Dissent). The first category is speech society would want to hear that may not be heard due to the lack of protection. For instance, the ghost payrolling in Lane or racist hiring practices in Givan. Lane, 134 S. Ct. 2369 at 2380-81; Givhan, 439 U.S. 410 at 414-16. The court has addressed this repeated and at length noting First Amendment jurisprudence is not the solution for all ills. Garcetti, 547 U.S. 416 at 425-26. The second category is where it impacts academic freedom. Id. The latter is an uncharted area of the law that the Court seems to have purposely excised from current discussion. Id. While at a gross level this could apply to the question presented since the specific description has always been applied to high school and lower academic freedom concerns do not apply. While all parties agree the concern should be addressed the question presented is a unique specific structure. Because this question presented applies to high school and younger children a thorough web of criminal and civil statues exists to encourage and protect a public employee providing information such as public malfeasance or improper behavior.
As the Supreme Court has noted as far back as Givan and discussed at length in Garcetti the key decision point is whether the plaintiff is executing actions, “…pursuant to his duties…” Garcetti, 547 U.S. 410 at 421; Givhan, 439 U.S. 410 at 414-16. Specifically what is dispositive is whether the plaintiff is making “statements” pursuant to the duties they are paid to execute. Garcetti, 547 U.S. 410 at 421. A teacher or coach at work “in the general presence of students” is, by definition, executing actions, “pursuant to his duties.” Johnson, 658 F.3d 954 at 967-68. 

F. Under every formulation Plaintiff’s publicly leading prayer while on duty on school premises is a violation of the Establishment Clause.
The facts of the case are unambiguous that the school district did not know of the prayer, but as soon as it heard of it realized there was a possible issue and attempted to resolve it in good faith. Kennedy, 869 F.3d 813 at 815-21. The Ninth Circuit noted in a footnote it didn’t address the Establishment Clause issue because the failure on the merits was so obvious. Kennedy, 869 F.3d 813 at footnote 6. The case law is clear it would be a violation of the establishment clause if a student led the prayer and the plaintiff attended and bowed his head based on his history of leading the prayer previously. Johnson, 658 F.3d 954 at 972, footnote 4. The plaintiff wants a situation where he leads prayers and students then attend to him. He maintains participation is explicitly voluntary, but for the same reason teachers and coaches are seen as extremely powerful in respect to students - peer pressure, the teacher’s status as role models, etc. in reality the pressure to attend would be extreme for most members of the football team violating the Establishment Clause. Johnson, 658 F.3d 954 at 971-74.

Under every analysis during these prayer events the plaintiff is a public employee reasonably seen as representing the government. As such he is not entitled to First Amendment protection for his violation of the directive and contract he signed with the School District. For that reason he cannot win a case on the merits. In addition, the plaintiff’s prior actions and every formulation he offers would be a violation of the Establishment Clause. Because curtailing Free Expression is seen as acceptable to avoid Establishment Clause violations, especially in the environment of primary and secondary school, the plaintiff also cannot meet the public interest standard even if his arguments we accepted at face value. The end result is the preliminary injunction should not be granted since both items are dispositive on their own.
CONCLUSION

WHEREFORE, Respondent, requests that this court find that the plaintiff has not met their burden to be granted a preliminary injunction. 
Respectfully Submitted,

By: ________________________

Counselor for Respondents
The John Marshall Law School 

315 South Plymouth Court 

Chicago, IL 60604
� See Restatement of the Law, Employment Law § 5.02 (Am Law Inst. 2014) discuss California as enshrining First Amendment rights relating to private employers in its constitution, but what was actually included was a right to privacy. See Cf. Novosel v. Nationwide Ins. Co., 721 F.2d 894 (3d Cir. 1983) (applying Pennsylvania law) as the only case extending First Amendment rights to individuals at a private employer. However, subsequent cases in the same circuit have not treated it as precedent. See Restatement of the Law, Employment Law § 5.02 Comment b for a more complete discussion.


� See Toney v. Atterberry, 238 F. Supp. 3d 1234, 1240 (E.D. Cal. 2017); Diss v. Portland Pub. Schs, No. 3:141-cv-01649-PK, 2016 U.S. Dist. LEXIS 161829, at *27 (D. Or. Nov. 22, 2016); Olson v. Uehara, No. C13-0782RSM, 2014 U.S. Dist. LEXIS 166883, at *13 (W.D. Wash. Dec. 2, 2014); Coomes v. Edmonds Sch. Dist. No. 15, No. C12-0319-JCC, 2013 U.S. Dist. LEXIS 91615, at *14-15 (W.D. Wash. June 28, 2013)
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