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Oral Argument Requested
QUESTION PRESENTED
Whether public school teachers and coaches retain any First Amendment rights when at work and “in the general presence” of students.
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OPINIONS BELOW
The opinion of the United States Court of Appeals for the Ninth Circuit is reported at 869 F. 3d 813. The Ninth Circuit’s order denying rehearing is reported at 880 F.3d 1097. 
STATEMENT OF JURISDICTION
The United States Court of Appeals for the Ninth Circuit entered judgement on August 23, 2017. A timely petition for rehearing was denied on January 25, 2018. The petition for a writ of certiorari was granted on September 5, 2018. This court has jurisdiction under 28 U.S.C. §1254(1). 
CONSTITUTIONAL AND STATUTORY PROVISIONS
AMENDMENT I (1791)
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.
STATEMENT OF THE CASE
The Bremerton School District (“District”) belongs to a municipal corporation that is responsible for over 5,200 students from first grade to eighth, including preschool, high school and homeschool partnership programs. 142. The District initially hired Mr. Kennedy in 2008 as the assistance coach for the varsity high school team and the head coach for the junior varsity high school team. 142. Coaches are employed by the District on a one-year base contracts renewable annually after evaluation. 142. 

Upon agreement of employment, coaches are asked to execute an agreement acknowledging that they have read and will comply with all District policies and procedures. 142. Among those procedures is their responsibility to supervise the students, before during and after games. 143. More specifically, coaches are expected to remain with the students after the game, accompany them back to the lockers and engage in post-game discussions. 143. Coaches are finally released when all students have changes into their street clothes and are dismissed from school premises. 143.
In the beginning of school year 2016-2017, after several years of employment by Bremerton school, the District was informed that Mr. Kennedy’s he had started demonstrating religious activity in the presence of the students. 143. The District initiated an inquiry as to whether Mr. Kennedy was appropriately complied with the District’s Board Policy 2340, titled “Religious-Related Activities and Practices”. 143. The inquiry revealed that Mr. Kennedy was engaging into religious related activities with the students in the locker rooms prior to games. 143. Also, Mr. Kennedy was giving inspirational speeches to the students after the games that included overly religious references. 143.  
District’s First Request to Mr. Kennedy To Cease All Religious-Oriented Activities
The School’s Superintended Mr. Leavell addresses a letter to Mr. Kennedy on September 17, 2015, directing him to adhere to the District’s Policy 2340. 144. Mr. Leavell’s letter explained that Mr. Kennedy’s action could expose the District to significant liability. 143. The letter also explained that student themselves may initiate religious expressions but those expressions cannot be encouraged, discouraged or supervised by District staff. 144. Finally, the letter specifically informed Mr. Kennedy that he was of course free to engage in religious activity, so long as it does not interfere with his professional responsibilities. 144. 
On October 16, 2015, the District received a letter from Mr. Kennedy’s attorney Mr. Sasser, requesting that the District accommodates Mr. Kennedy’s practice of praying on the 50-yard line immediately following the game. 144. The next game was scheduled for October 16. 144. At the end of the game, Mr. Kennedy proceeded to kneel at the 50-yard line, bowed his head and prayed. 144. Following this incident, Superintendent Mr. Leavell addressed another letter to Mr. Kennedy, informing him that he failed to act in consistence with the District’s requirements previously reiterated to him in the September 17 letter. 144. This failure of his was likely to be a violation of the U.S. Constitution. 144. Mr. Leavell further informed Mr. Kennedy that the District was more than happy to accommodate his religious needs by providing him with alternative places for private religious observance. 144. Mr. Kennedy proceeded to act in the same way several more times, despite the District’s express directions against it. 145.
Mr. Kennedy’s Lack of Cooperation with Administration and Suspension
Superintendent Mr. Leavitt addresses a final letter to Mr. Kennedy dated October 28, 2015 informing him that his conduct on previous games was “in direct violation of the directives set forth in his October 23 letter.” 145. Once more, Mr. Leavitt informed Mr. Kennedy that the District was willing to accommodate his religious exercise and urged him to contact him for discussion. 145. 


In November of 2015 the football season was concluded, and the evaluations were completed by the District Athletic director Mr. Jeff Barton. 145. The evaluation did not recommend Mr. Kennedy to be rehired. 145. It was concluded that Mr. Kennedy failed to follow District policy and his actions showed a lack of cooperation with administration. 145. Following the conclusion of the season, all one-year coaching contracts expired. 155. After having opened the positions for applications the District received only seven applications from coaches previously employed by the District. 155. Four of the coached previously employed by the District did not apply, including Mr. Kennedy. 155. The person handling all applications and in charge of interviewing and hiring the coaches was Mr. Kennedy’s wife. 155.  
PROCEDURAL HISTORY
The Decision of The District Court for The Western District of Washington
Mr. Kennedy filed a lawsuit in the Western District of Washington on August 9, 2016 claiming violation of his rights under the First Amendment and Title VII of the Civil Rights Act of 1964. On August 24, 2016 pursuant to 42 U.S.C. §1983, Mr. Kennedy moved for a preliminary injunction. His claim was that the District retaliated against him for exercising his First Amendment right to free speech.  
On September 19, 2016, the District denied the preliminary injunction and the court held that Mr. Kennedy was unlikely to prevail on his First Amendment retaliation claim. The court reasoned that Mr. Kennedy was acting in his capacity as a government employee and the District’s decisions to place him on administrative leave was justified in order to avoid a violation of the Establishment Clause. The court further explained that Mr. Kennedy’s actions took place at school time while he was still responsible for the students. Additionally, his conduct although not direct it nevertheless was a subtle coercion. Especially young athletes tend to glorify their coaches and they are more inclined to follow their lead even if just to satisfy him. 
The Decision of The United States Court of Appeals for The Ninth Circuit
The Ninth Circuit affirmed the lower court’s decisions and held that Mr. Kennedy’s religious expression was not covered by the scope of the First Amendment because he was acting as a public employee and not as a private citizen. The court started by reviewed what Mr. Kennedy’s responsibilities were as a coach and recognized that “employers cannot restrict their employees’ rights ‘by creating excessively broad job descriptions,’” (quoting Garcetti v. Ceballos, 547 U.S. 410, 424 (2006) TA \l "Garcetti v. Ceballos, 547 U.S. 410, 424 (2006)" \s "Garcetti" \c 1 ). Mr. Kennedy’s job description “did not merely require him to supervise students in the locker room but also at practice, and before and after games. Nor was it limited to treating injuries and instructing players about techniques related to football.” 

The court further reasoned that Mr. Kennedy’s job duties included being a “mentor and role model for the student athletes.” According to his agreement with the District, it was his responsibility “to ‘use proper conduct before the public and players at all times.”’ By defining his duties, the Court concluded that Mr. Kennedy was not protected under the First Amendment because he was expressing in the vicinity of students, parents and visitors and “because such demonstrative communication fell well within the scope of Kennedy’s professional obligations.”

The court concluded that because Mr.  Kennedy’s actions were taking place at the school field, which belonged to the District, the District had good reason to prohibit them. In other words, Mr. Kennedy would not have been able to act the same way if it weren’t for his position as a coach. Having concluded that Kennedy’s speech was not entitled to any protection, the majority did not address whether the District had good reason to ban his speech. 

This Court granted certiorari directing the parties to address whether public school teachers and coaches retain any First Amendment rights when at work and “in the general presence” of students.
SUMMARY OF THE ARGUMENT
Just as many other bodies, public schools, are part of our government and are required to follow the guidelines of the First Amendment. Students and employees do not check their First Amendment rights at the schoolhouse gate. Tinker v. Des Moines Ind. Comm. Sch. Dist., 393 U.S. 503 (1969) TA \l "Tinker v. Des Moines Ind. Comm. Sch. Dist., 393 U.S. 503 (1969)" \s "Tinker" \c 1 . Nevertheless, both students and teachers when present at school do not maintain the same rights as if present in public streets or private residences. 
A school has a duty to maintain order, protect the safety of its community and to provide a sheltered environment for its students and employees. More often though, school officials are faced with political and social debates that challenge the balance of the constitutional rights of students and employees. Nevertheless, a school has the responsibility to maintain a safe learning environment as well as order and discipline among the school community. 
ARGUMENT
Expression of public-school teachers and coaches is not protected by the First Amendment when they act in their capacity as school employees and said expression is not a matter of public concern but rather of personal interest and it causes disruption with the school districts orderly operations. Lack of precedent by this Court on whether teacher’s speech is protected by the First Amendment has led many Circuit Courts to adopt different approaches in addressing the issue. Every approach though is guiding us to the same result. 
We address the issue first by utilizing this Courts precedent in cases involving the free speech rights of government employees; and, second by reviewing cases analyzing the free speech of students. 

I. TEACHERS AND COACHES DO NOT HAVE AN ABSOLUTE RIGHT TO FREE SPEECH UNDER THE FIRST AMENDMENT IF THEY ACT IN THEIR CAPACITY AS SCHOOL EMPLOYEES AND SAID EXPRESSION IS NOT A MATTER OF PUBLIC CONCERN BUT RATHER OF PERSONAL INTEREST
a. Employees Speaking as Private Citizens or in their Capacity as School District Employees, Pursuant to their Official Duties
In Garcetti TA \s "Garcetti"  the Supreme Court ruled that statements were made by Ceballos pursuant to his position as a public employee, rather than as a private citizen, therefore, his speech had no First Amendment protection. Garcetti v. Ceballos, 547 U.S. 410, 126 S. Ct. 1951, 164 L. Ed. 2d 689 (2006). The Court also observed that formal job descriptions do not always correspond to actual expected duties, "and that any given task in an employee’s written job description is neither necessary nor sufficient to demonstrate that conducting the task is within the scope of the employee’s professional duties for First Amendment purposes." Id. 
In other words, districts can hold teachers and other employee’s to certain standards when those employees speak on behalf of the school. This especially applies when coaches are involved in activities that are not parallel to the school’s guidance.  A coach has most often taken the role of counselor and not only that of an athletic trainer. He is an example for students, a role model and has the most influence on the students than any other teacher. A coach does not only stimulate physical skills and physical development but also promotes psychological and social development.
b. Employees Speaking About a Matter of Public Concern or A Matter of Personal Interest
In Pickering, this Court determined that a teacher had a right to speak on issues of public importance without being dismissed from his or her position. Pickering v. Bd. of Education, 391 U.S. 563 (1968),567. There, a public-school teacher wrote a letter to a newspaper criticizing the school’s board regarding its financial allocation decisions particularly in regard to the athletic programs. The board held that Pickering made false statements in his statement and dismissed him. Pickering appealed the decision to the state court, claiming his First Amendment rights had been violated. The state court dismissed Pickering’s claim and the Illinois Supreme Court affirmed. The Supreme Court granted certiorari to evaluate the First Amendment rights. It acknowledged that the state has a special interest in regulating a teacher’s speech in the classroom that does not apply to citizens in other environments. Id. at 567 TA \l "Pickering v. Bd. of Education, 391 U.S. 563 (1968)." \s "Pickering" \c 1 . 
The Court proffered a balancing test to evaluate the interest of the teacher, as a citizen, when he comments on matters of public concern and the interest of the state, as an employer, in promoting the efficiency of the public services it performs through its employees. Id. at 568. When examining the statements in the letter the Court found that the letter presented no danger of causing disorder at the school. Id. The Court then concluded that Pickering TA \s "Pickering" ’s statements were on a matter of public concern and were made in his capacity as a private citizen. Id. at 574. Because his employment was incidental to his statements, the Court ruled that Pickering’s speech was constitutionally protected. Id. 

The key fact in the Pickering TA \s "Pickering"  case is that although the statements were made in the teacher’s capacity as a private citizen, the details were indeed a matter of public concern. The reason why that case is distinguished from the case at bar now, is that Mr. Kennedy not only did not act in his capacity as a private citizen, his actions were nothing that could be justified as public concern. His desire to bend his knee and pray right after every football game has nothing to do with a public matter, rather with his own need of religious practice. 

This Court later reaffirmed the Pickering TA \s "Pickering"  holding in Connick. Connick v. Myers, 461 U.S. 138 (1983) TA \l "Connick v. Myers, 461 U.S. 138 (1983)" \s "Connick" \c 1 . Connick did not involve a teacher at all but rather an Assistant District Attorney, Ms. Myers and her transfer to a different department of criminal prosecution; transfer that she opposed. To support her opposition, Mr. Myers created and distributed to her co-workers a survey that included questions regarding the transfer policy and the general office attitude. Ms. Myers was fired due to her “refusal to attempt the transfer” and insubordination”. Id. 
The Supreme Court held that based on the Court’s precedent, if Ms. Myers speech was not considered to be a matter of public concern, then there would be no need for the Court to evaluate reasons behind her termination. Id. at 146. After evaluating the statements taken as a whole, focusing on the form, context and content, the Court rejected the notion that the statements were of public concern. It defined a matter of public policy as “any matter of political, social or other concern to the community”. Id. at 147-48. 

When viewing the facts of our case under the same light as the one in Connick TA \s "Connick" , it is obvious that Mr. Kennedy’s actions are not constitutionally protected. Mr. Kennedy did not bend on his knee to promote awareness for any political or social concern that could interest the public. 

c. The Employee’s Speech Interferes with The District’s Orderly Operations
When a court balances the interests of the district against an employee’s right to speak, the employee’s role within the school system is relevant. Most courts tend to distinguish between the First Amendment rights between teachers and school related personnel. Scholl teachers and coaches especially are role models and as such are held to higher standard of speech or conduct then other employees. 
A federal court of appeals in the Seventh Circuit has noted that that schools confer on school counselors an “inordinate amount of trust and authority,” and it upheld a district’s decision to fire a school counselor who had published a highly sexualized book on relationships. Craig v. Rich Tp. High Sch. Dist. 227, 736 F.3d 1110 (7th Cir. 2013) TA \l "Craig v. Rich Tp. High Sch. Dist. 227, 736 F.3d 1110 (7th Cir. 2013)" \s "Craig" \c 1 . The court agreed that the district had reasonably assumed that the book would interfere with the school’s learning environment. In this instance, the school district’s interest in protecting the integrity of counseling services at the school “dwarfed” the counselor’s interest in publishing the book. Id. at 1119-1120. 

II. IF THE TEACHER’S EXPRESSION IS LIKELY TO CAUSE MATERIAL DISRUPTION WHETHER ACTUAL OR SPECULATIVE AND THE EXPRESSION IS LEWD, SCHOOL-SPONSORED, OR HARMFUL THE SCHOOLS HAVE THE RIGHT TO REGULATE THE EXPRESSION
In evaluating a student’s free speech in classroom, this Court set a standard in Tinker TA \s "Tinker" . Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 514 (1969). Tinker involves three students that decided to wear black armbands in school in protest of the conflict during the Vietnam War era. The Supreme Court recognized there that the school is a unique environment that requires the state and its officials to give special attention to the maintenance of discipline. Id. at 507. The Court held that for the school to prohibit speech, it must be able to show that the speech will “materially and substantially disrupt the work and discipline of the school”. Id. at 513. 

In cases where the teachers or coaches are involved in activities that do not conform to the school’s policies, it is only natural there will be disruption of the work and most importantly of the discipline of the school. Mr. Kennedy was expressly asked to discontinue his practice of praying right after a game in the middle of the field. His actions disrupted the work of the school. More and more people were starting to pay attention and several new screws picked up on the issue. Students were not proceeding with established procedures set for post-game interactions but were rather occupied with Mr. Kennedy’s praying routine.  

 
In Morse a student was attending an Olympic torch relay that was going thru the town and displayed a banner that advocated the use of illegal substances. Morse v. Frederick, 551 U.S. 393, 127 S. Ct. 2618 (2007) TA \l "Morse v. Frederick, 551 U.S. 393, 127 S. Ct. 2618 (2007)" \s "Morse" \c 1 

 TA \s "Morse" . The Supreme Court held that a school may constitutionally restrict speech at a school sponsored event if the speech can reasonably be perceived as promoting illegal drug use.  Id. at 2624-25. In Morse the student was on a public sidewalk at the time of his speech, yet the Court held that he was at a school event.  Id. at 2622. Similarly, Mr. Kennedy was not only at a school event but in the middle of the school’s baseball field right after a game, when all the students, parents and visitors were still present. Mr. Kennedy was still acting under his capacity as a school employee and his personal religious needs should not overcome the school’s policies and procedures. 
A school’s interest as an employer is that of molding students to become responsible individuals that have discipline, respect and judgement and help them move forward in life as respected members of the community. A teacher plays that role not only through direct involvement with a student’s development but also through personal development of teaching skills. Regardless of which category the teacher is at any time, in both instances he is still acting in his capacity as a teacher. 
III. EMPLOYEE’S RELIGIOUS EXPRESSION AT SCHOOL
Public schools in the U.S. have a constitutional duty under the First Amendment’s Free Exercise Clause to accommodate the religious beliefs of both students and employees. But also, the First Amendment’s Establishment Clause prohibits all public schools in the U.S. from endorsing or promoting a specific religion. Therefore, public schools have not just the authority but the obligation, to restrict employees from proselytizing students. 
A federal appellate court held that a California school district did not violate a high school teacher’s free speech rights when the school’s principal ordered the teacher to remove banners containing religious references displayed in his classroom. Johnson v. Poway Unified Sch. Dist., 658 F.3d 954 (9th Cir. 2011) TA \l "Johnson v. Poway Unified Sch. Dist., 658 F.3d 954 (9th Cir. 2011)" \s "Johnson" \c 1 . The Court reasoned that because teachers hold positions of trust and authority, and interact with “impressionable young minds,” they act officially when at school or a school function, in the general presence of students. Id. at 968. 
When weighing a public employee’s rights to express a religious belief in the workplace over the rights of schools to enforce speech rules, courts often allow restriction of the employee’s rights in part because students are a “captive audience.” Fowler v. Board of Educ. of Lincoln Cnty., 819 F.2d 657, 668 (6th Cir. 1987) TA \l "Fowler v. Board of Educ. of Lincoln Cnty., 819 F.2d 657, 668 (6th Cir. 1987)" \s "Fowler" \c 1 .
CONCLUSION
WHEREFORE, for the reasons set out above, Responded prays this Court to find that public school teachers and coaches should not retain absolute First Amendment rights when at work and “in the general presence” of students.
    Respectfully submitted,
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