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QUESTION PRESENTED

When public school football coach takes a kneel alone at the 50-yard line and offers a brief, quiet approximately 30 seconds prayer of thanksgiving for player safety, sportsmanship, and spirited competition immediately after games while in view of students and parents, does coach retain any First Amendment right?
TABLE OF CONTENTS

Question Presented for Review ……………………………………………………………… i
Table of Authorities ………………………………………………………………………iii
Opinions Below ………………………………………………………………………………...v
Statement of jurisdiction ……………………………………………………………………v
Constitutional and Statutory Provisions …………………………………………….......v
Statement of the Case ………………………………………………………………………...v
Summary of the Argument …………………………………………………………………. viii
Argument ……………………………………………………………………………………….1
I. PUBLIC SCHOOL TEACHERS ARE CITIZENS TOO, AND TEACHERS DO NOT LEAVE BEHIND THEIR CONSTITUTIONAL RIGHT WHEN THEY ENTER THE SCHOOL LIKE THE STUDENTS THEY TEACH…………………...1
A. The Constitutional Right as a Private Citizen Should not be Separated from the Right as a Public Employee……………………………………….………………2
B. Even Within the Public High School, the Religious Activities of Teachers Should be Guaranteed Unless There is Religious Coercion Because High School Students Can Distinguish Between a Teacher’s Personal Speech and Public Speech as the Employee of the School. .…………………………………………………………4
II. THIS COURT’S RULE IN GARCETTI SHOULD NOT BE APPLIED TO THE EDUCATIONAL CONTEXT. LIKEWISE, LOWER COURT’S DECISION FOR GOVERNMENT (PUBLIC SCHOOL) SHOULD NOT BE APPLIED TO THE PRESENT CASE. ……………….…………………………………………………....5
III. RELIGIOUS FREEDOM HAS BEEN CONSIDERED INDISPENSABLE, PARTICULAR VALUE OF OUR HISTORY SINCE OUR FOUNDERS ESTABLISHED THIS COUNTRY. …………………………...…………………….8
Conclusion ………………………………………………………………………………...........9
TABLE OF AUTHORITIES
Supreme Court Opinions

Bd. of Ed. of Westside Community Schools v. Mergens, 
      496 U.S. 226 (1990)………………………………………………….……………………...4

Garcetti v. Ceballos, 
      547 U.S. 410 (2006)………………………………………………………..……............passim
Pickering v. Bd. of Educ., 

      391 U.S. 563 (1968)………………………………………………………………...…………4
Poe v. Ullman, 
      367 U.S. 497 (1961)……………………………………………………………...……………1
Police Department of Chicago v. Mosley, 
      408 U.S. 92 (1972)…………………………………………………………………………..1
Red Lion Broadcasting Company v. Federal Communications Comm’n, 
      395 U.S. 367 (1969)…………………………………………………………………………1
Tinker v. Des Moines Indep. Cmty. Sch. Dist., 
      393 U.S. 503 (1969)……………………………………………………………………. passim

Sause v. Bauer, 
      138 S. Ct. 2561 (2018)………………………………………………………………………8
Federal Court Opinions
Bishop v. Aronov, 
      926 F.2d 1066 (11th Cir. 1991)………………………………………………………………7
Brown v. Chicago Bd. of Educ., 
      824 F.3d 713 (7th Cir. 2016).………………………………………………………………...5 
Helland v. South Bend Community School Corp., 

      93 F.3d 327 (7th Cir. 1996)………………………………………………………….……….7
James v. Bd. of Ed. of Central Dist. No. 1 of the Towns of Addison, 
      461 F.2d 566 (2nd Cir. 1972), cert. denied, 409 U.S. 1042. ………………………………...3
Kennedy v. Bremerton Sch. Dist., 
      869 F.3d 813 (9th Cir. 2017)………………………………………………………….… vii, 2
Roberts v. Madigan, 
      921 F.2d 1047 (10th Cir. 1991), cert. denied, 505 U.S. 1218 (1992)………………….….3, 4
District Court Opinions

Breen v. Runkel, 
      614 F. Supp. 355 (W.D. Mich. 1985)…………………………………………………………7

Other

Dept Should Public High School Coaches be Allowed to Lead Prayers on the Field?,      

      https://thetylt .com/sports/should-public-high-school-coaches-be-allowed-to-lead-prayers-on-   

      the-field………………………………………………………………………………………..8
OPINIONS BELOW

            The opinion of the United States Court of Appeals for the Ninth Circuit is published at Kennedy v. Bremerton Sch. Dist., 869 F.3d 813 (9th Cir. 2017).
STATEMENT OF JURISDICTION

Pursuant to Rule 24.1(e), the formal requirement of Statement of Jurisdiction has been waived.
CONSTITUTIONAL AND STATUTORY PROVISIONS

The First Amendment to the United States Constitution provides:

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.
STATEMENT OF THE CASE

Ⅰ.    STATEMENT OF THE FACTS
Petitioner, Joseph A. Kennedy (“Kennedy”), a former football coach at Bremerton High School, alleged that the Respondent, Bremerton School District (“BSD”) infringed upon his First Amendment rights when the school instructed him to cease his pray after the game and then fired him when he refused to adhere to it. (R. 4-16). Kennedy went to court seeking an injunction that would compel the school to allow him to continue his public prayer on the field after games. (R. 18).












Kennedy’s prayers were made right after the game at the 50-yard line of the field, and he was wearing apparel marked with the logo of Bremerton High School. (R. 8). Kennedy offered a brief, quiet prayer of thanksgiving for player safety, sportsmanship, and spirited competition. (R. 8). The prayer lasts approximately 30 seconds after the game is over, and after the players and coaches from both teams have met to shake hands at midfield. (R. 8).
In 2008, BSD hired Kennedy as a football coach. (R. 7). Initially, in 2008, Kennedy knelt alone to pray on the field. (R. 9). After a few games, some players asked to join him on the field for the prayer. (R. 9). The tradition grew to include many players from Kennedy and his opponents, and Kennedy led a short prayer and gave a motivational speech to the participants. (R. 9). Kennedy stated that his religious beliefs made him pray in the field. (R. 9). 
According to Kennedy, “The practice of praying in the field is to empower players during the game and recognize their desperate efforts and sportsmanship.” (R. 9). However, Kennedy is not motivated to engage in private religious expression to proselytize or attract others to his religious faith. (R. 10).
Until 2015, Kennedy’s practices were unknown to the district’s administration, and Kennedy led these prayers without disturb for about seven years. (R. 11). After a staff member of the visiting team told the BSD administrator about the post-game prayer, BSD realized. (R. 11).
BSD notified Kennedy that his leading prayer raised problems with the establishment clause. (R. 12). BSD conducted an investigation, and later that month, the school district superintendent sent the coach a letter detailing concerns that the prayers were “problematic” under the U.S. Constitution’s establishment clause. (R. 11-12). And as long as Kennedy’s actions were intentional, he could no longer propose, encourage or supervise students' religious activities while exercising his abilities as a coach. (R. 11).
The Superintendent further sent a letter to Kennedy that, an “school staff shall neither encourage nor discourage a student from engaging in non-disruptive oral or silent prayer or any other form of devotional activity.” (R. 11). BSD emphasized to Kennedy that he was free to engage in religious activity, including prayer, which would not interfere with his job responsibilities. (R. 11). BSD allowed him either to pray privately by himself or to pray on the field after players and other people left the area. (R. 11).
For a few weeks, Kennedy followed the school’s policy., (R. 12). However, after consulting with a lawyer, Kennedy decided that he had a constitutional right to continue praying on the field right after the game. (R. 12).
This decision has created a flurry of media attention. (R. 13). When he prayed after the next game, many people, including the crowd, went out to honor him. (R. 13). After this incident, BSD reiterated its position to Kennedy and insisted that he cease the practice. (R. 13). Kennedy persistently continued his practice, and BSD forced him to leave his job and eventually terminated his employment. (R. 14-15). Before fall 2015, Kennedy received overwhelmingly positive performance. (R. 15). However, in November 2015, Kennedy received a poor performance evaluation for the first time in his Bremerton High School coaching career. (R. 15). Kennedy’s contract was not renewed. (R.15).
Ⅱ.    PROCEDURAL HISTORY
Kennedy brought his lawsuit on Aug 9, 2016. Kennedy v. Bremerton Sch. Dist., 869 F.3d 813, 820 (9th Cir. 2017). He alleged that his rights under the First Amendment and Title VII of the Civil Rights Act of 1964 were violated. Id. Kennedy asked for a preliminary injunction on August 24, 2016. Id. 
BSD retaliated against Kennedy for exercising his First Amendment right to free speech. Id. at 821. Kennedy sought an injunction ordering BSD to (1) cease discriminating (2) reinstate him as a Bremerton High School football coach, and (3) allow him to kneel and pray on the field right after football games. Id.
The district Court denied the bid on September 19, 2016. Id. The Court held that Kennedy was unlikely to prevail on the First Amendment retaliation claim because Kennedy spoke as a public employee and BSD's conduct was justified. Id. Kennedy appealed on October 3, 2016. Id. The Ninth Circuit Court denied the preliminary injunction because the presumption of Kennedy’s conduct would violate the Establishment Clause. Id. at 839.
SUMMARY OF THE ARGUMENT
The Supreme Court has said that “it is the purpose of the First Amendment to preserve an uninhibited marketplace of ideas in which truth will ultimately prevail, rather than to countenance monopolization of that market, whether it be by the government itself or a private license.” Red Lion Broadcasting Company v. Federal Communications Comm’n, 395 U.S. 367, 390 (1969).

In the present case, the issue is whether the high school football coach retains the First Amendment right when he prays for about 30 seconds immediately after the game and with at the present of the other students. Even though coach’s prayer was done inside the school, this Court should hold in favor of Kennedy’s First Amendment claim for the following reasons.

First, the public school teachers have the First Amendment right like students in the school because the private citizen’s constitutional right should not be separated from the right as a public employee and high school students enough to maturity to distinguish between a teacher’s private speech and public speech.

Second, since our case is about educational context, this Court’s rule in Garcetti should not be applied. Likewise, because of the particular background, lower court’s ruling for the government (public school) should not be applied to the current case. 

Third, lastly, public policy supports Kennedy because religious freedom of the First Amendment is a special and important value in our country. This Court should reverse the decision of the Ninth Circuit.
ARGUMENT

Since Pickering and Tinker, Courts have been trying to apply clear rules about teachers' religious freedom and the First Amendment right in the school. However, it has been difficult to create and apply the same standards in all cases of educators. Former high school football coach Kennedy was rejected and disadvantaged by his quiet prayer less than 30 seconds after the game. 
Nine Circuit's decision for the BSD was wrong. Unless the age of a students are low-grade student who is vulnerable to influence from the teacher greatly, the teacher should have the right to free speech in the school as a student and enjoy religious freedom. Also, there is a movement to put a little limit on freedom in society. The case is receiving a lot of attention. Kennedy has a lot support from the public and the media. 

This Court now has the opportunity to set clear standards for educators’ rights in schools. This Court should reverse the Ninth Circuit’s decision and hold for Kennedy.
I.  PUBLIC SCHOOL TEACHERS ARE CITIZENS TOO, AND TEACHERS DO 

NOT LEAVE BEHIND THEIR CONSTITUTIONAL RIGHT WHEN THEY   ENTER THE SCHOOL LIKE THE STUDENTS THEY TEACH.
The First Amendment means that “the government (and therefore the public school) has no authority to restrict expression because of its message, its ideas, its subject matter, or its content.” Police Department of Chicago v. Mosley, 408 U.S. 92, 95 (1972).
Justice Douglas said in his dissent that “the counselor, whether priest, parent, or teacher, no matter how small his audience—these are beneficiaries of freedom of expression.” Poe v. Ullman, 367 U.S. 497, 514 (1961) (Douglas, J., dissenting) (emphasis supplied).
The Constitution protects everyone’s freedom of expression, including public school teachers, by limiting the government’s interference with the freedom of speech and associations.
A. The Constitutional Right as a Private Citizen Should not be Separated from the Right as a Public Employee.
In its ruling, the Ninth Circuit held that “Kennedy spoke as a public employee, not as a private citizen when he kneeled and prayed on the fifty-yard line immediately after games in school-logoed attire while in view of students and parents.” Kennedy, 869 F.3d at 821.

However, the Ninth Circuit’s ruling erred. “First Amendment rights, applied in light of the special characteristics of the school environment, are available to teachers and students.” Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969).




In Pickering, an Illinois high school teacher Marvin Pickering was fired when he sent a letter to a local newspaper to criticize the school board for its allocating funds for academics and athletics. Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968). The Court ruled that “Pickering’s first constitutional right had been violated.” Id. at 576. Justice Marshall stated that “the interest of the school administration in limiting teachers’ opportunities to contribute to public debate is not much greater than its interest in limiting a similar contribution by any member of the general public.” Id.



After Pickering, the Court emphasized that teachers possess First Amendment rights. Tinker, 393 U.S. at 514. Tinker made the standard rule for evaluating a student’s free speech rights in the classroom. Id. 








In Tinker, three students gathered with several community members and decided to wear black armbands to the school in protest. Id. at 504. The school’s policy was suspending anyone who wore armbands to the school. Id. The suspension continued until the suspended student came to school without wearing an armband. Id. The three students refused and brought a claim alleging that their First Amendment rights had been violated. Id. at 505.


Although Tinker involved student speech, the Court also admitted that teachers had similar rights. Id. “It can hardly be argued that either students or teachers shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.” Id. at 506.

A federal appellate court applied the Tinker rule and held that “a high school teacher had a First Amendment right wearing a black armband to protest the war in the school classroom.” James v. Bd. of Ed. of Central Dist. No. 1 of the Towns of Addison, 461 F.2d 566, 572 (2nd Cir. 1972), cert. denied, 409 U.S. 1042. The court ruled that “the teacher had more persuasive influence than other students, but the teacher was not forceful and did not arbitrarily inculcate doctrinaire views on the students’ minds.” Id. at 577. The Court told that “high school students were able to distinguish between a teacher’s personal opinion and teacher’s official position of the school board.” Id. at 578.










This Court’s ruling in Tinker has been recognized for almost 50 years as the unmistakable decision of the court. The teacher is the same private citizen as the student. The teacher should have a right to enjoy religious freedom even in school unless they force a religion to the student or interfere teacher’s classroom duties. In the current case, Kennedy never forced other students to practice his religious activity and has had a reputation as a good coach for quite some time. His religious activities did not neglect his job duty. (R. 10).
B. Even Within the Public High School, the Religious Activities of Teachers Should be Guaranteed Unless There is Religious Coercion Because High School Students Can Distinguish Between a Teacher’s Personal Speech and Public Speech as the Employee of the School. 
A federal appellate Court has “restricted the rights of teachers to engage in their religious activities when in the presence of students.” Roberts v. Madigan, 921 F.2d 1047 (10th Cir. 1991), cert. denied, 505 U.S. 1218 (1992).
In Roberts, a fifth-grade teacher Roberts was reading the Bible silently while doing quiet reading assignments, and placing the Bible on a desk in the school class and displaying two religious books in his class library. Id. at 1057. He also posted on his wall that read, “You need only to open your eyes to see the hand of God.” Id. Roberts never read the Bible aloud and never talked to students about his religious beliefs. Id.







The Court held that “school officials could prohibit a fifth-grade teacher from religious activities because these religious activities provided a crucial symbolic link between the government and religion.” Id. at 1058. Thus, the Court held that school officials could restrict Roberts’ free speech and free exercise rights to avoid violating the Establishment Clause. Id.
The Court emphasized that since the students in the class are elementary school students, they are likely to be greatly influenced by Roberts’ activities. Id., at 1057-58. The Court considered all of Roberts’ activities together in when deciding that students could recognize symbolic associations between government and religion, Roberts considered all of his activities. Id. at 1058.
However, the Supreme Court previously admitted that “high school students had the maturity to distinguish between school-sponsored speech and private speech.” Bd. of Ed. of Westside Community Schools v. Mergens, 496 U.S. 226, 250 (1990).




Here, Kennedy is a high school football coach. Kennedy’s students attain enough maturity to distinguish between their coach’s personal speech and public speech. Therefore, even if other courts agree with Roberts’ analysis, Kennedy still can be free to read religious texts, keep own religious texts or pray quietly in the school. 


II.  THIS COURT’S RULE IN GARCETTI SHOULD NOT BE APPLIED TO THE 

EDUCATIONAL CONTEXT. LIKEWISE, LOWER COURT’S DECISION FOR GOVERNMENT (PUBLIC SCHOOL) SHOULD NOT BE APPLIED TO THE PRESENT CASE. 
In Garcetti, the petitioner Richard Ceballos, who was an employee of the Los Angeles District Attorney’ office, sued the government for disciplining his communications which opposed government interests, on the ground that the government’s action violated his right to freedom of speech under the First Amendment. Garcetti v. Ceballos, 547 U.S. 410, 414 (2006).      

The Supreme Court held that “speech by a public official is only protected if it is engaged in as a private citizen, not if it is expressed as part of the official's public duties.” Id. at 445. Therefore, “Ceballos’ employers were right to take action against him based on his testimony and cooperation with the defense because it happened as part of his official duties.” Id.

Several lower Court has applied the Garcetti holding to limit teacher’s speech in school.  The Seventh U.S. Circuit Court of Appeals held that “a public school teacher cannot claim a First Amendment right when he uses the “N” word during class discussion.” Brown v. Chicago Bd. of Educ., 824 F.3d 713, 717 (7th Cir. 2016). Based on Garcetti, the Seventh Circuit ruled that “speech of a public employee does not receive protection unless the speaker is speaking as a citizen regarding a matter of public concern.” Id. at 716. 







However, the Seventh Circuit’s decision for Brown applied Garcetti rule too broad. In Garcetti, the Supreme Court pointed out that the “Garcetti test may not necessarily be applied in an educational context.” Garcetti, 547 U.S. at 424. The Court noted that “expression related to academic scholarship or classroom instruction implicates additional constitutional interests that are not fully accounted for.” Id. at 425. The Court refrained from deciding whether Garcetti holding would apply to the educational environment. Id. 
Justice Stevens stated that “in an education context, whether or not a teacher’s speech is made pursuant to job duties should be immaterial when deciding whether the First Amendment protects the speech.” in his dissent. Id. at 437. 

Justice Souter expressed concern resolved by the majority party and further explained that “Public employees who speak counter to their employer’s interest because of employee interest in reacting to wrongdoing in official circles, or because of perceived threats to public interest as in the area of health or safety, should be protected under the First Amendment even if they speak in the performance of their public duties, since their interest in that case is more substantial than the government interest of ensuring efficient discharge of employee duties so as to serve the employer’s goals.” Id.
And he added a comment that “today’s majority does not mean to imperil First Amendment protection of academic freedom in public colleges and universities, whose teachers necessarily speak and write pursuant to official duties.” Id. at 438. Garcetti remained the unanswered question of whether its holding would apply to issues concerning public educators and their education-related speech. Besides Garcetti, there are some lower Court cases in favor of the government. However, these are different from the present case.  
The Seventh Circuit ruled that “school officials did not violate the First Amendment right of the substitute teachers who proselytized student in elementary schools.” Helland v. South Bend Community School Corp., 93 F.3d 327, 330 (7th Cir. 1996). The teacher claimed that school officials removed him from the list of substitute teachers because of his religious beliefs. School officials rebutted that they had the right to dismiss the teacher in order to avoid the problem of establishment-clause. Id. at 331.
In Helland, the removal from the list of substitute teachers is who forced religion on young students. Id. However, in our case, Kennedy did not act to force religion on any student. 

Kennedy had no intention of spreading his religion. Students who attended the initial prayer meeting were also voluntary. (R. 10). Unlike Helland, Kennedy’s students had a relatively subjective ability to accept and distinguish religion because high school students are much more mature and recognizable age than elementary school students.

A federal appellate Court held that the “University could limit the freedom of expression of a college professor inside the classroom.” Bishop v. Aronov, 926 F.2d 1066, 1077 (11th Cir. 1991). The Court ruled that Bishop’s comments and electives had a “cooperative effect on students, and the school was interested in making sure that the subjects studied without any personal religious bias that unnecessarily infected teachers or students.” Id.

However, the Court pointed out that “censorship of the university would not be allowed if the professor told students that such meetings were not mandatory, not considered part of the class, and not related to grades.” Id. at 1073.

Differently, in the current case, Kennedy’s prayer did not compel anyone. (R. 10). Prayer meetings were made by voluntary participation by students, and no one was forced to participate. The School should not prevent Kennedy from conducting such non-mandatory meetings unless they are forced to attend. (R. 9).
The Courts have been clear that “public school teachers cannot teach religion to students or read the Bible to the class as a way of promoting their faith.” Breen v. Runkel, 614 F. Supp. 355, 361 (W.D. Mich. 1985).
Here, Kennedy did not teach religion and read the religious book in the class and Kennedy did not act for proselytization. 
III.  PUBLIC POLICY SUPPORTS KENNEDY BECAUSE RELIGIOUS FREEDOM
AS THE FIRST AMENDMENT RIGHT HAS BEEN CONSIDERED    INDISPENSABLE, PARTICULAR VALUE OF OUR HISTORY SINCE OUR FOUNDERS ESTABLISHED THIS COUNTRY.
Over two centuries after our ancestors built this country and enshrined religious freedom 
into our First Amendment right; this is a remarkable moment in our nation’s history. This case is receiving much public attention because of its huge impact. Although the pros and cons are divided, people are concerned about Kennedy’s loss because of decision’s strong influence on religious freedom, free-speech right for educators and the other public sectors. 

There are a lot of discussion going on the internet, A website voted for Kennedy’s decision. The voting is as follows: 
“A Christian public high school football coach in Bremerton, Washington lost his appeal to be reinstated and allowed to worship in front of his kids. Joseph A. Kennedy was suspended for praying after games with students on the field, which public employees are not permitted to do. However, Kennedy has a First Amendment right to practice his religion, and if he wants to lead prayer after games, it should be okay. What do you think?”
The result came out that “81 % for Let Coaches Pray and 19 % for Keep Prayer Out.” Should Public High School Coaches be Allowed to Lead Prayers on the Field?, https://thetylt .com/sports/should-public-high-school-coaches-be-allowed-to-lead-prayers-on-the-field. 

The result of the vote shows overwhelming support for Kennedy. Our freedom is now challenged. The U.S. Court of Appeals for the Tenth Circuit held that “police officers were entitled to qualified immunity without considering the ground on which the officers were present in Mary Anne Sause’s home and the nature of any legitimate law enforcement interests that might have justified their order that Sause stop praying at the specific time in question.” Sause v. Bauer, 138 S. Ct. 2561, 2562 (2018). And the Supreme Court reversed and remanded Tenth Circuit’s holding. Id.
In the situation where certain religious freedom is gradually infringed, this Court now has the opportunity to set clear standards on educators' rights to religious and free speech in schools. The rights and future of countless educators and potential educators are up to this Court's decision.
CONCLUSION
Wherefore, we ask that the Supreme Court should reverse the judgment of the Ninth Circuit.
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