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OPINIONS BELOW

The opinion of the United States Court of Appeals for the Ninth Circuit is published Kennedy v. Bremerton Sch. Dist., 869 F.3d 813 (9th Cir. 2017). An en banc opinion of the United States Court of Appeals for the Ninth Circuit was denied at Kennedy v. Bremerton Sch. Dist., 880 F.3d 1097 (9th Cir. 2018). 
STATEMENT OF JURISDICTION

Pursuant to Rule 24.1(e) of the Dean Fred F. Herzog Moot Court Competition, the Jurisdictional Statement has been waived.
CONSTITUTIONAL AND STATUTORY PROVISIONS


The adjudication of this case involves application of the First Amendment to the United States Constitution. In addition, it requires application of Title VII of the Civil Rights Act of 1964. 
The relevant text of the First Amendment is as follows:

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

The relevant text of Title VII of the Civil Rights Act of 1964 is as follows: 

“it shall be an unlawful employment practice for an employer . . . to fail or refuse to hire or to discharge any individual, or otherwise discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s race, color, religion, sex, or national origin . . ..” 42 U.S.C. § 2000e-2(a). 
STATEMENT OF THE CASE

I. FACTUAL HISTORY
Joseph A. Kennedy coached high school football at Bremerton High School (“BHS”) since 2008. R. at 7. Before coaching at BHS, Coach Kennedy volunteered as a coach for football and wrestling in multiple cities. Id. As a Christian, Coach Kennedy has always engaged in brief, private expression of his religion following the end of BHs football games. Id. at 8. He is compelled by his religion and covenant he made with God to do so. Id. His covenant with God came after watching Facing the Giants (2006). Id. His covenant was that he would pray to God and give thanks after the conclusion of each football game to thank God for the players’ accomplishments and the opportunity to engage with the players through football. Id. Coach Kennedy waited until the players and coaches from each team shook hands before he engaged in his private religious expression. Id. The expression included Coach Kennedy taking a knee at the 50-yard line where he briefly and quietly thanked God for the players safety, spirited competition, and sportsmanship. Id. Coach Kennedy’s private religious expression only lasted about 30 seconds and never outright encouraged players to engage in prayer with him. Id. at 8-9. 
Coach Kennedy prayed alone for several games before players asked if they could join him and he responded by saying, “This is a free country. You can do what you want.” Id. at 9. Although Coach Kennedy eventually gave short motivational speeches to players after the game, former players did not view these speeches as religious nor did they ever feel pressured to stay and engage with Coach Kennedy. Id. The Bremerton School District (“BSD”) asked Coach Kennedy to cease the locker room prayers, which he fully complied with. Id. BSD stated that Coach Kennedy did not require players to participate in his private religious activity and players engaged voluntarily. Id. at 9-10. There were never any complaints about Coach Kennedy’s private religious expression throughout his eight years working at BHS. R. at 10. Coach David Boynton also engaged in religious expression when he gave Buddhist chants at the end of many football games. Id. Coach Boynton has never been disciplined for his religious expression. Id. A coach from another school approached a BHS administrator and praised about Coach Kennedy being able to bring opposing schools together . Id. at 11. After this conversation, the BSD Superintendent Aaron Leavell began an inquiry into Coach Kennedy’s actions and whether they complied with the “Religious-Related Activities and Practices” policy of the school. Id. 
On-duty public school employees are not prohibited from demonstratively expressing their religious beliefs but are prohibited from encouraging or discouraging students from engaging in non-disruptive oral or silent prayer. Id. BSD stated in a letter dated September 17, 2015 that students voluntarily engaged in prayer with Coach Kennedy and that he never encouraged or required participation. Id. BSD decided that Coach Kennedy’s actions violated the Establishment Clause. Id. In a letter to Coach Kennedy, BSD stated that Coach Kennedy could engage in his religious expression, but it could not be demonstrative if students were involved or it could occur when students were not involved. Id. at 11-12. After ceasing his private religious expression for a game, Coach Kennedy felt “dirty” because he broke his covenant with God. Id. at 12. Coach Kennedy decided to return to the field after everyone was gone and proceeded to engage in his private religious expression. Id. 
Almost a month after BSD gave Coach Kennedy guidelines to follow, his attorney wrote to Superintendent Leavell and BSD Board Members stating that Coach Kennedy is compelled by his religion and covenant with God to pray at the end of each game. Id. The attorney also stated that the private religious expression shown by Coach Kennedy was protected by the First Amendment. Id. A religious accommodation was also requested by Coach Kennedy in this letter. R. at 12. the accommodation under Title VII of the Civil Rights would allow Coach Kennedy to engage in his short, quiet prayer. Id. at 12. Coach Kennedy engaged in his private religious expression at the next game where he was voluntarily joined by coached and players from the opposing team, and the general public and media. Id. at 13. Prior to the next game, Superintendent Leavell wrote to Coach Kennedy and stated that although his expression was “fleeting”, it interfered with his post-game duties. Id. BSD stated that Coach Kennedy should leave the field and go to a private location instead, in order to pray. Id. at 14. BSD’s suggestion would also interfere with his post-game duties and take Coach Kennedy away from his duties for a longer period of time. Id. 
Coach Kennedy was placed on administrative leave on October 28, 2015 for engaging in overt, public and demonstrative religious conduct while on duty as the football coach. Id. During this time, Coach Kennedy received a poor performance evaluation for the first time and it was recommended that he not be rehired. Id. The reasons were that he did not follow district policy regarding the religious expression and that he failed to supervise student-athletes after the end of the football games. Id. Coach Kennedy’s contract was not renewed which led him to file a complaint, and later a charge, of religious discrimination with the Equal Employment Opportunity Commission. 
II. PROCEDURAL HISTORY
On August 9, 2016, Coach Kennedy filed a complaint in the United States District Court Western District of Washington at Tacoma against Bremerton School District. R. at 4. Bremerton School district filed an answer to Coach Kennedy’s complaint on August 30, 2016 in the United States District Court Western District of Washington at Tacoma. Id. at 116. A preliminary injunction hearing was held before the honorable Judge Ronald B. Leighton on September 19, 2016. R. at 157. The honorable Judge Leighton held in favor of the defendants, and Coach Kennedy’s preliminary injunction was denied. Id. at 200. 
A Notice of Appeal to the United States Court of Appeals for the Ninth Circuit was filed by Coach Kennedy on October 3, 2016. R. at 203. On August 23, 2017, the United States Court of Appeals for the Ninth Circuit filed an opinion against Coach Kennedy stating that his actions violated the establishment clause and the preliminary injunction was denied. Kennedy v. Bremerton School District, 869 F.3d 1, 62 (9th Cir. 2017). The United States Supreme Court granted certiorari on September 5, 2018. Id. at 204.

SUMMARY OF THE ARGUMENT

This case is about a high school football who was banned from exercising his religious belief as a private individual. Coach Kennedy was banned from exercising his right to freely express, as a private citizen, his religious beliefs. Coach Kennedy brought an action against Bremerton School District, seeking a preliminary injunction. First, since Coach Kennedy’s private religious expression is protected by his rights under the Free Exercise Clause in the First Amendment, BSD violated those rights. Second, Coach Kennedy was speaking as a private citizen rather than a government employee, therefore his rights were protected. Third, Coach Kennedy’s actions do not violate the Establishment Clause. Finally, for public policy reasons, coaches should be allowed to build player’s character by mentoring them even if religious speech is sometimes included. 
The Free Exercise Clause protects private individuals from government infringing on their religious expressions. As a private citizen, Coach Kennedy was briefly expressing his religious beliefs when he took a quiet moment at the 50-yard line to thank God. Therefore, BSD violated his rights when they banned him from expressing his religious belief.
Coach Kennedy was speaking on a public concern, as a private citizen and his termination was  substantially based on his expression of his religious beliefs. Coach Kennedy was acting as a private citizen because his actions were outside the scope of his job duties as an assistant high school football coach. Therefore, when BSD banned his religious expression, they were banning expression for a private citizen which violates the First Amendment.
Coach Kennedy did not violate the Establishment Clause because he was not representing BSD during his brief moment of prayer. A reasonable observer would not see Coach Kennedy’s actions as representing the school’s belief. His expression was brief and quiet and mass attention was not called to it until the school infringed on his rights. 


Finally, for public policy reason, coaches should be allowed to give motivational speeches to their teams, even if religious dialogue is sometimes included. Coaches may not be able to fully do their jobs if they cannot unify the team by motivational speeches. Players are very familiar with pre-game and even post-game prayer that many do not think about the repercussions the coaches may have for giving these talks.  For coaches to efficiently do their jobs, they should not have to constantly worry that something they are saying may or may not violate the Establishment Clause.  

ARGUMENT
This case is about a high school football who was banned from exercising his religious belief as a private individual. This court should reverse the 9th circuit decision for the following four reasons. First, Coach Kennedy’s private religious expression is protected by his rights under the Free Exercise Clause in the First Amendment. Second, Coach Kennedy was speaking as a private citizen rather than a government employee. Third, Coach Kennedy’s actions do not violate the Establishment Clause. Finally, for public policy reasons, coaches should be allowed to build player’s character by mentoring them even if religious speech is sometimes included. The 9th circuit applied a de novo standard giving that this is a legal issue and this court is doing the same. 
I. THE 9TH CIRCUIT SHOULD BE REVERSED BECAUSE COACH KENNEDY’S PRIVATE RELIGIOUS EXPRESSION IS PROTECTED BY HIS RIGHTS UNDER THE FREE EXERCISE CLAUSE. 
Since private religious expression is protected by the Free Exercise Clause, the 9th circuit’s decision should be reversed. Under the First Amendment, a private citizen’s freedom of speech, religion and the right to exercise those freedoms shall not be infringed upon by Congress. USCS Const. Amend. 1. Under the free exercise clause, Coach Kennedy had the right to freely exercise his private religious expression. R. at 17. The Free Exercise Clause, private individuals have the right to exercise the religion they want without government interference. Gil Fried & Lisa Bradley, Applying the First Amendment to Prayer in A Pub. Univ. Locker Room: An Athlete's & Coach's Perspective, 4 Marq. Sports L.J. 301, 309 (1994). In the case at hand, BSD cannot interfere with Coach Kennedy’s private right to exercise whichever religion he believes in. Since Coach Kennedy never coerced anyone in praying with him, he did not violate the Free Exercise Clause for any players or coaches who voluntarily participating in prayer with Coach Kennedy. R. at 5.
A. Under the Free Exercise Clause, Coach Kennedy’s speech was protected.
It has long been held that the government cannot suppress speech of private individuals when the speech is solely based on religious beliefs. R. at 38. As stated in the record and in multiple cases, “Private religious freedom is as fully protected under the Free Speech Clause as secular private expression.” R. at 38. In Capitol Square Review & Advisory Bd. v. Pinette, the Supreme Court held that even though the religious expression was made on government property, it did not represent the government. Capitol Square Review & Advisory Bd., 515 U.S. 753, 763 (1995). The court stated that the government could not ban the religious speech because it was protected by the First Amendment. Capitol Square Review & Advisory Bd., 515 U.S. at 768. Similar to the case at hand, even though Coach Kennedy freely exercised his religious beliefs on the government property, BSD could not ban this expression because it was protected speech. 
Another case that represents the Supreme Court holding that religious speech at a high school can be protected speech is Lamb’s Chapel v. Ctr. Moerches Union Free Sch. Dist. In Lamb’s Chapel, the Supreme Court held that the school could not exclude a religious group from using the school facilities when it allowed other private civic, social, and recreational groups to use it. Lamb’s Chapel v. Ctr. Moerches Union Free Sch. Dist., 508 U.S. 384, 395. The court concluded that the school district violated the religious group’s free speech rights. Lamb’s Chapel, 508 U.S. at 395. A church wanted to use a school to show a religious film. Id. at 387-389. The Supreme Court determined that showing the film would not represent an establishment of religion by the school. Id. at 401. 
The Supreme Court in Lamb’s Chapel determined that the government is forbidden by the First Amendment to favor some speech over others when regulating speech. Lamb’s Chapel, 508 U.S. at 394. This refers to content-based discrimination which is when a statute or law discriminates solely based on the content of the speech. As to the case at hand, the school favored one religion over the other. Coach Kennedy was banned from his brief, private religious expression whereas Coach Boynton was not banned from his Buddhist chants after the game. R. at 10. By following the ruling by the Supreme Court in Lamb’s Chapel, the conclusion in the current case is that BSD cannot allow Coach Boynton’s speech and ban Coach Kennedy’s speech at the same time. Not only are both of these expressions performed in the capacity as private citizens, the government cannot ban one religion while allowing the other. (See Widmar v. Vincent, 454 U.S. 263, 271-72 (1981) where the Supreme Court held that the student’s religious speech would not have been a representation of the school and therefore would not have established a religion for the university.) BSD violated the Free Exercise Clause by infringing on Coach Kennedy’s private religious expressions.
B. Coach Kennedy can succeed on the merits of his claim. 
Coach Kennedy asked the lower court to enter a preliminary injunction ordering BSD to stop the discrimination, reinstate Coach Kennedy and allow him to continue his private religious expression. R. at 73. There are four requirements to meet for a preliminary injunction. The plaintiff seeking a preliminary injunction must demonstrate the following, “he is likely to succeed on the merits, that he is likely to suffer irreparable harm in the absence of preliminary relief, that the balance of equities tips in his favor, and that an injunction is in the public interest.” Stormans, Inc. v. Selecky, 586 F.3d 1109, 1137 (9th Cir. 2009). The only requirement of concern in the case at hand is the first one, that the plaintiff is likely to succeed on the merits of his claim which means he can show a retaliation and violation of the First Amendment.
Coach Kennedy succeeds on the merits of his claim for multiple reasons. First, BSD’s “Religious-Related Activities and Practices” policy is unconstitutional. R. at 73. The policy reads: 

As a matter of individual liberty, a student may of his/her own volition engage in private, non-disruptive prayer at any time not in conflict with learning activities. School staff shall neither encourage nor discourage a student from engaging in non-disruptive oral or silent prayer or any other form of devotional activity. R. at 29.

The policy bans all demonstrative religious activity by on-duty public school employees. Id. at 73. Although unconstitutional, the school admitted that Coach Kennedy abided by this policy because he never actively encouraged participation by his players. Id. at 11. Also, since Coach Kennedy’s private religious expression is protected by the Free Exercise Clause in the First Amendment, BSD cannot discriminate against him based solely on his religious beliefs. Id. at 73. Since the policy is unconstitutional and Coach Kennedy’s private religious expressions are protected by the First Amendment, he succeeds on the merits of his claim that BSD violated the First Amendment.
Second, BSD clearly retaliated against him when they disciplined him based on his religious beliefs and did not discipline Coach Boynton. As stated above, BSD took action against Coach Kennedy for his private religious expression but did not take action against Coach Boynton for his Buddhist chants. Id. at 10. This fact alone shows that BSD retaliated against Coach Kennedy based on his religious beliefs because they favored Coach Boynton’s religion over Kennedys. By not disciplining Coach Boynton, BSD clearly showed that they will tolerate one coach to express his private religious beliefs but not another coach. Coach Kennedy can succeed on the merits of his claim for retaliation and violation of the First Amendment. Also, BSD may not infringe on Coach Kennedy’s right to exercise his religious beliefs under Title VII. Title VII of the Civil Rights Act of 1964 provides that, 

“it shall be an unlawful employment practice for an employer . . . to discharge any individual, or otherwise discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s race, ...” 42 U.S.C. § 2000e-2(a).

The Bremerton School District retaliated against Coach Kennedy when it discharged him for his private religious beliefs. R. at 86. Private individuals have the right to freely exercise their religious beliefs. Id. at 17. Since Coach Kennedy was acting as a private individual, this right must be upheld and not infringed upon by the school district.
II. THE 9TH CIRCUIT SHOULD BE REVERSED BECAUSE COACH KENNEDY ACTED AS A PRIVATE CITIZEN RATHER THAN A PUBLIC EMPLOYEE. 
Teachers and public-school employees do not leave their First Amendment rights at the door when they come to work. Garcetti v. Ceballos, 547 U.S. 410, 417 (2006). Every case that involves public employees expressing their religious beliefs, is very fact and context specific. In the case at hand, the important facts to note are that Coach Kennedy never coerced anyone in engaging in the prayer with him and that his prayer was outside the scope of his employment. R. at 5. With these facts in mind, the balancing test in Eng v. Cooley should be examined. This analysis is used when determining if the government infringed on a public employee’s First Amendment rights. The balancing test originated from the case Pickering v. Bd. of Educ., but it was developed into a five-step analysis later in Eng. Pickering v. Bd. of Educ., 391 U.S. 563 (1968). The analysis is as follows:
(1) whether the plaintiff spoke on a matter of public concern; (2) whether the plaintiff spoke as a private citizen or public employee; (3) whether the plaintiff’s protected speech was a substantial or motivating factor in the adverse employment action; (4) whether the state had an adequate justification for treating the employee differently from other members of the general public; and (5) whether the state would have taken the adverse employment action even absent the protected speech. Eng v. Cooley, 552 F.3d 1062, 1070 (9th Cir. 2009).
Coach Kennedy, as a public employee, only has to satisfy the first three steps to show that the superintendent with the BSD, violated Coach Kennedy’s First Amendment rights. Eng, 552 F.3d at 1071. The burden then shifts to the government employees to show that the government’s legitimate interests outweighs the public employee’s rights under the First Amendment. Id. at 1071. Although the first, and third steps are uncontested, a brief analysis of the steps are shown below. The fourth step was not before the court and is therefore unnecessary to discuss. 
A. Coach Kennedy spoke on a matter of public concern.

In analyzing the first step, it is clear that Coach Kennedy spoke on a matter of public concern. Kennedy v. Bremerton School District, 869 F.3d 1, 18 (9th Cir. 2017). Speech is considered of public concern when it involves matters of political, social or other community concerns. Eng, 552 F.3d at 1070. Religious speech is without question a basic public concern. Johnson v. Poway Unified Sch. Dist., 658 F.3d 954, 966 (9th Cir. 2011). Therefore, as a matter of law, Coach Kennedy’s prayer clearly falls under the definition of public concern. 

B. Coach Kennedy spoke as a private citizen and not as a public employee.
The second step of the analysis is the major dispute between the parties. In analyzing the second step, Coach Kennedy was acting as a private citizen rather than a public employee. R. at 83. Private individuals are allowed to express their religion through freedom of speech and through the free exercise clause. Id. at 38. The court has determined that the key question to ask when determining if a public employee’s speech is protected is, “whether the speech at issue is itself ordinarily within the scope of an employee’s duties.” Hunter v. Town of Mocksville, 789 F.3d 389, 397 (4th. Cir. 2015). In Hunter v. Town of Mocksville, the court determined that the police officers were not acting within the scope of their duties when they contacted the Governor’s Office about suspected corruption and misconduct. Hunter, 789 F.3d at 400. Therefore, the court held that the police officers spoke as private citizens and not as public employees when they expressed concerns about Mocksville PD. Id. at 400. 

When asking the key question, it is clear that Coach Kennedy’s private religious expression was not ordinarily within the scope of his duties. Coach Kennedy waited until people were walking off the field and did not encourage his players, other coaches or citizens to join him. R. at 8-9. Thanking God through prayer is not a required duty under his job as a high school football coach. Id. at 82. Coach Kennedy expressed his religious beliefs after his duties as a coach ended. Id. at 37. Not only was his prayer quiet but it was also short, about 30 seconds to be exact. Id. at 8. As mentioned, Coach Kennedy did not encourage other players or coaches to pray with him at midfield and the school even stated that they knew he did not coerce anyone. Id. at 5. Coach Kennedy was expressing his religious beliefs on the field after the game to uphold his covenant with God and not for publicity or to push his religion on anyone else. Id. at 10. He stated that he felt “dirty” the one time that he did not pray on the field after a game. Id. at 12. None of these actions fall under those of a high school assistant football coach. Kennedy’s duties ended prior to his religious expression. Id. at 37. He was no longer coaching or mentoring at the time of his prayer. Coach Kennedy was simply expressing his private religious views in the capacity as a private citizen. Id. at 83. Coach Kennedy’s expression is undoubtedly outside the scope of his employment duties, and he is therefore acting in the capacity of a private citizen rather than a government employee. Id. 
In Garcetti v. Ceballos, mentioned above, the court stated that public employees do not surrender their First Amendment rights when they come to work. Garcetti v. Ceballos, 547 U.S. 410, 417 (2006). In Garcetti, the Supreme Court did determine that the public employee’s claim fails because he is not protected by the First Amendment when his expressions were made pursuant to his professional duties. Garcetti, 547 U.S. at 424. A deputy district attorney wrote a disposition memorandum in which he expressed concerns about a possible inaccurate affidavit that was used to obtain a search warrant. Id. at 413-14. The deputy district attorney stated that his speech was protected under the First and Fourteenth Amendments. Id. at 415. The Supreme Court concluded in this case that the deputy district attorney’s speech was made pursuant to his professional duties and therefore were not protected by the First Amendment. Id. at 424. 
The court in Garcetti made a very important point, “So long as employees are speaking as citizens about matters of public concern, they must face only those speech restrictions that are necessary for their employers to operate efficiently and effectively.” Id. at 419. This can also be read as: if employers are speaking as private citizens rather than government employees and their speech is a public concern, employers can only restrict speech that relates to the employer’s on-duty responsibilities. Coach Kennedy was speaking as a private citizen about a public concern that did not relate to his on-duty coaching responsibilities. As explained above, Coach Kennedy’s brief, quiet prayer was not within the scope of his duties as an assistant high school football coach. 
C. Coach Kennedy’s praying was the substantial and motivating factor in his termination as an employee of the school.
Finally, as to the third step, Coach Kennedy’s protected speech was not only a substantial and motivating factor in his employment termination, but it was the main factor. R. at 83. The parties do not contest step three. Kennedy, 869 F.3d at 18. Throughout his employment, Coach Kennedy always received excellent performance reviews. R. at 15. It was not until the school decided to infringe on his First Amendment rights that his performance reviews were poor. R. at 15. This fact alone shows that BSD’s substantial and motivating factor in terminating Coach Kennedy’s employment was his expression of his religious belief. Coach Kennedy was speaking on a public concern, as a private citizen and his termination was substantially based on his expression of his religious beliefs. Since two steps are uncontested and there is a clear conclusion that Coach Kennedy was acting as a private citizen, Coach Kennedy meets the Eng analysis and the burden shifts to the government. BSD violated the First Amendment by infringing on Coach Kennedy’s right, as a private citizen, to freely exercise his religion. 
III. THE 9TH CIRCUIT SHOULD BE REVERSED BECAUSE KENNEDY’S ACTIONS DO NOT VIOLATE THE ESTABLISHMENT CLAUSE.
The respondents argue that Coach Kennedy’s actions violate the Establishment Clause because his actions establish a religion for the school. R. at 28. As the First Amendment states, government may not establish a religion. USCS Const. Amend. 1. There have been multiple tests used to determine when a state actor’s actions have violated the Establishment Clause. One test is the endorsement test. Borden v. Sch. Dist., 523 F.3d 153, 175 (3d Cir. 2008). Under the endorsement test, Coach Kennedy did not violate the Establishment Clause because, to a reasonable observer, his display was not perceived as a government endorsement of religion. 
A. In Borden v. Sch. Dist. the court held that a high school football coach’s led prayer violated the Establishment clause by applying the endorsement test. 
The Supreme Court in Borden v. Sch. Dist. held that a reasonable observer would conclude that the coach’s prayer showed an endorsement of prayer by a state actor therefore violating the Establishment Clause. Borden, 523 F.3d at 179. In Borden v. Sch. Dist., a high school football coach wanted to pray with his team prior to a game as well as taking a knee with his team while praying in the locker room. Id. at 158. The court looked at the surrounding circumstances such as Borden’s twenty-three years of prior prayer with the team that he led, participated in and organized. Borden, 523 F.3d at 159. The Supreme Court used the endorsement test to determine if the coach’s actions violated the Establishment Clause. Id. at 175. The test is implicated when government actors have participated in religious activity. Id. The question to focus on for this test is “whether a reasonable observer familiar with the history and context of the display would perceive the display as a government endorsement of religion.” Id. The court in Borden concluded that a reasonable observer familiar with the coach’s history and context of prater would perceive the display as the school establishing a religion. Id. at 179.
Borden is distinguishable from the case at hand because in Borden the coach led, organized and actively participated in the prayer with his team. Id. at 159. Coach Kennedy did none of those things. He did not lead, nor actively participate or organize prayer with his team after the games. R. at 10. Coach Kennedy simply wanted a private moment to himself to freely exercise his religion and did not encourage his team nor the public to join him. Id. at 10. The importance of the Borden case is the application of the endorsement test. A reasonable observer familiar with Coach Kennedy’s history and context of his religious display would not perceive the display as a government endorsement of religion. Coach Kennedy prayed in this manner for years and never coerced his players to engage with him in prayer. Id. at 9. A reasonable observer would see Kennedy’s prayer as a short moment of prayer done by a private citizen after a football game. Although Borden held that the football coaches’ actions violated the Establishment Clause, the opinion also stated that not all speech by public employees have the necessary history and context to violate the Establishment Clause. Borden, 523 F.3d at 166. Coach Kennedy’s history and context of praying do not include that of leading, participating or organizing prayer with players. The players had the voluntary option to join or not, but Kennedy did not encourage either option. R. at 9. Coach Kennedy’s prayer as a private citizen did not represent the school’s views on religion therefore his actions did not violate the Establishment Clause. R. at 38. 
B. In Wigg v. Sioux Falls Sch. Dist., the court upheld the right for a public-school employee to participate in religious expression during an after-school program.
Wigg v. Sioux Falls Sch. Dist. involved a public-school teacher who wanted to participate in a Christian after-school program. Wigg v. Sioux Falls Sch. Dist., 382 F.3d 807, 811 (8th Cir. 2004). The court in Wigg stated that when a school district tries to avoid establishment of a religion, it limits its employees to engage in their own private religious expression on their own time. Wigg, 382 F.3d at 814. Since the expression was done after school and after the teacher’s duties were over, the court determined that it was protected speech. Id. at 815. The court held that the teacher’s actions did not represent the school therefore the Establishment Clause was not violated. Id. When comparing Wigg to the case at hand, the similarities are alarming. R. at 39. Both cases involved public school employees wanting to engage in private religious expression, after their duties as a teacher or coach were over. Id. at 39. Coach Kennedy’s actions cannot be seen as representing the school. He waited until the game was over and until the players shook hands and proceeded off the field, to engage in his brief, quiet prayer. Id. at 40. Coach Kennedy’s duties as an assistant football coach were over at that point and his rights as a private citizen were present. BDS’ argument that Coach Kennedy represented the school when he participated in his brief prayer is faulty because he was speaking as a private citizen and not as a representative of the school. 
IV. FOR PUBLIC POLICY REASONS, COACHES SHOULD BE ALLOWED TO BUILD PLAYER’S CHARACTER BY MENTORING THEM EVEN IF RELIGIOUS SPEECH IS SOMETIMES INCLUDED.
By firing an outstanding and highly qualified high school football coach because he briefly expressed his religious beliefs, the players lose out on an opportunity. Coaches teach players about life lessons and constantly instill in them that teamwork and faith in the team are so essential to not only the game of football but also to life. Players are so familiar with pre-game and post-game prayers that many do not even think that the coach may be violating the Establishment Clause. Gil Fried & Lisa Bradley, Applying the First Amendment to Prayer in A Pub. Univ. Locker Room: An Athlete's & Coach's Perspective, 4 Marq. Sports L.J. 301 (1994). There is a compelling interest in allowing coaches to run their teams effectively without constantly having the fear that they may or may not be violating a law. Id. at 302. If coaches are constantly worrying that something they say may be interpreted as religious and therefore may render them in violation of the Establishment Clause, they may not be able to do their jobs efficiently. For public policy reasons, coaches should be allowed to give motivating speeches to their players whether or not the speeches may include some religious dialogue. Also, for policy reasons, coaches should be allowed to take a brief moment of prayer in the capacity as a private citizen because they are human and are not always acting as government agents. 
CONCLUSION

For the foregoing reasons, Petitioner, Joseph A. Kennedy, requests that this Court reverse the 9th circuit’s decision for the reasons set out above.
Respectfully submitted,




149P, Counsel for Petitioner
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