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QUESTION PRESENTED

Whether public school teachers and coaches retain any First Amendment rights when at work and “in the general presence of” students.  
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OPINIONS AND ORDER BELOW

The United States District Court for the Western District of Washington denied the Plaintiff, Joseph Kennedy’s, motion for a preliminary injunction.  R. 203.  The United States Court of Appeals for the Ninth Circuit granted appeal.  Kennedy v. Bremerton School District, No. 3:16-CV-05694-RBL (9th Cir. 2016).
STATEMENT OF JURISDICTION

Pursuant to Rule 2(a) of the Dean Fred F. Herzog Moot Court Competition, the Jurisdictional Statement has been waived.  
CONSTITUTIONAL AND STATUTORY PROVISIONS

The adjudication of this case involves the application of the First and Fourteenth Amendments to the United States Constitution. In addition, the adjudication requires application of 42 U.S.C. § 1983 and Title VII of the Civil Rights Act of 1964, 42 U.S.C. §2000e et seq. (“Title VII”).  The relevant text of these statutes and constitutional provisions are attached in the Appendices. 

STATEMENT OF THE CASE

The Petitioner, Joseph A. Kennedy (hereinafter “Kennedy”), worked for nearly eight years (2008-2015) as a football coach at Bremerton High School (hereinafter “BHS”).  R. 4.  Kennedy filed the initial suit, seeking declaratory and injunctive relief, alleging Bremerton School District (hereinafter “District”) violated his civil rights by denying him the ability to pray on the field at the conclusion of football games.  R. 4.  Respondent, the District, filed a response to Kennedy’s complaint.  R. 4.  

Prior to the 2015 football season, Coach Kennedy received consistent positive performance evaluations, all of which recommended he be rehired the following season.  R. 8.  Kennedy is a Christian and sincerely feels compelled by his religious beliefs to engage in a brief, private religious expression at the conclusion of the BHS football games.  R. 8.  After the game has ended and the players have shaken hands, Coach Kennedy feels called to take a knee on the fifty-yard line and quietly say a brief prayer for the players in the game.  R. 8.  That prayer lasts approximately thirty seconds.  R. 8.  Kennedy has been practicing this expression since 2008, when he first started working as a football coach for BHS.  R. 8.  His compelled behavior derives from a covenant he made with God in 2006, stating he would give thanks through prayer for being able to be a part of the players’ lives through the game of football.  R. 8.  

In 2008, when Kennedy started coaching at BHS, he prayed alone.  R. 9.  He did so until a few players noticed and asked Kennedy if they could join him, to which he replied, we live in a free country so they may do as they want.  R. 9.  Over time, more players began to join Kennedy in his post-game expression and he began to say his prayer aloud accompanied by some motivation speech when people did join.  R. 9.  Kennedy did not specifically mention “god” and kept the language secular.  R. 9.  The number of participants varied from game to game, with it reaching the majority of the team at its peak.  R. 9.  
After becoming aware of his actions, in September 2015, the District sent Kennedy a letter informing him that they were conducting an inquiry into whether the coaches had abided by district policy, particularly “Religious-Related Activities and Practices.”  R. 11.  The letter provided that a student, of his/her own volition, may engage in private non-disruptive prayer so long as it does not interfere with learning activities.  R. 11.  Furthermore, school staff should not encourage or discourage a student from engaging in the prayer or devotional activity.  R. 11.  The letter also stated that student participation in Kennedy’s expression was entirely voluntary, that Kennedy had not required or encouraged participation, and that he was “well-intended” in his actions.  R. 11.  However, the District opined that his actions would “likely” be found to violate the First Amendment’s Establishment clause.  R. 11.  
After receiving the letter, Kennedy took a brief pause from his post-game expression and sent a letter back to the District stating that his religious expression was protected by the First Amendment and that the District had no lawful basis to restrict the expression.  R. 12.  In his response letter, Kennedy officially requested a religious accommodation to continue his expression and informed the District that the following week he would continue his practice.  R. 12.  In response to Kennedy’s letter, the District sent another letter denying his request for religious accommodation and claimed his expression drew him away from his work duties.  R. 13.  This second letter sent by the District was significantly broader then the initial letter they wrote.  R. 14.  On the same day that Kennedy received the second letter, he knelt down and prayed at the conclusion of the game that night.  R. 14.  

The following week, Kennedy was placed on administrative leave and prohibited him from participating in any of the football program activities.  R. 15.  The District stated their reasoning was Kennedy had participated in overt religious displays on the football field while on duty as coach.  R. 15.  Following the season, in November, Kennedy received his first poor performance review, which recommended he not be rehired for failing to adhere to district policy.  R. 15.  Subsequently, Kennedy’s contract to work was not renewed.  R. 15.  

Coach Kennedy promptly filed a complaint of religious discrimination with the Equal Employment Opportunity Commission (EEOC), and 45 days later filed a discrimination charge.  R. 16.  Kennedy moved for a preliminary injunction arguing he would succeed on the merits of his claim of retaliatory acts.  Kennedy v. Bremerton School District, at 15.  The District Court denied the injunction request, to which Kennedy appealed and was subsequently denied again.  Id. at 51.  Petitioner has now appealed to the Supreme Court. 
SUMMARY OF ARGUMENT
Today we ask this Court to reverse the Ninth Circuit Appellate Court’s decision that public-school teachers and coaches do not retain any First Amendment rights when at work and in the general presence of students. 

The Appellate Court erred in finding that Kennedy’s speech was not protected under the First Amendment. The Court had a clearly laid out precedent in Tinker and in Eng. However, the court allowed the District to tap dance around the standard and effectively discriminate against a man for simply taking a silent knee for 30 seconds after he coached a football game. 

Kennedy was in fact not acting as a government employee but that of a private citizen. Regardless of what metaphorical hat he was wearing, at the time of the expression Kennedy was not performing a job duty or any sort of responsibility which was entrusted to him for his employment. He was simply acting on his own accord to take a brief pause for internal reflection in his own way. So even though the Court found that he was acting as a government employee, it should not go to remove protection from the speech. 


Tinker warned us of situations just like this. Teachers and students alike do not waive their First Amendment rights as they walk into the gate of their schools. To do so would be a disservice to our civil rights, and those which deserve our utmost caution in regulating. 
ARGUMENT
A. Precedent Prevents the Court from Ruling Kennedy’s Expression as Unprotected Speech
The issue before us today is pivotal in how we as a society decide to treat teachers and coaches in regard to their religious beliefs when in the presence of students. Today the court will decide if the District has the ability to rob Coach Kennedy of his First Amendment rights when he reports for work. However, the Petitioner contends that precedent already tells us that the District cannot strip away his First Amendment rights. This Court, in Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 504, 89 S. Ct. 733, 735 (1969), stated that it can hardly be argued that students or teachers lose their constitutional rights to free speech or expression upon entering school. Petitioner contends that the rule of Tinker would go to include high school coaches as well, just as it would include student-athletes when they are acting in such a role. 

In a First Amendment public employee retaliation claims, like the one here today, the Courts have laid down a five-step test to be applied.  Eng v. Cooley, 552 F.3d 1062, 1063 (9th Cir. 2009).  The elements given to us are as follows: (1) whether the plaintiff spoke on a matter of public concern; (2) whether the plaintiff spoke as a private citizen or public employee; (3) whether the plaintiff’s protected speech was a substantial or motivating factor in the adverse employment action; (4) whether the state had an adequate justification for treating the employee differently from other members of the general public; and (5) whether the state would have taken the adverse employment action even absent the protected speech.

To start off the analysis, we must determine if Kennedy’s conduct was a matter of public concern. The District already concedes that Kennedy’s expression is definitely a matter of public concern. 

Thus, we look to the second element, whether Kennedy spoke as a public employee or a private citizen. The Appellate Court ruled that Kennedy’s speech was that of a public employee and not that of a private citizen.  Kennedy at 50.  Petitioner asserts that this was the wrong conclusion because it conflicts with past precedent. The controlling precedent for this element should be that of Lane v. Franks, 134 S. Ct. 2369 (2014) as well as Garcetti v. Ceballos, 547 U.S. 410 (2006).  


In Garcetti, the plaintiff employee worked as an attorney in the county district attorney’s office.  Id.  Plaintiff wrote a memo raising concerns with some inaccuracies in an affidavit used to obtain a search warrant.  Id.  The plaintiff then alleged his supervisors retaliated against him and the Court held he was not speaking as a citizen, and gave us a two-part test to come to that conclusion.  Id.  First whether the speech involved a matter of public concern, and whether the speech takes place in the ordinary course of performing the duties of a government job.  Id.  

In Garcetti, the Court explains that ordinary course of governmental job duties can be completely different from the formal description of the job duties and therefore the presence of a certain task in the written job description, is neither necessary nor sufficient to determine if the task falls within the scope of duties, pertaining to First Amendment analysis.  Id. at 425.  

In the case at hand, Kennedy’s expression is inherently a matter of public concern because it deals with the freedom of expression. Respondents state, but show no facts, that Kennedy was performing his duties when he made the expression. The game had ended and there was no actual job function for him to perform during the roughly thirty seconds he took a knee and prayed. 

The District has broader discretion to restrict such speech if it would somehow affect the operations of the District.  Id. at 422. Respondents makes assertions that players may feel obligated to impress the coach or follow the team, however they do not go as far to say that this thirty second pause would disrupt the function or flow of the business, that being the school.  Accordingly, Kennedy in the case at hand, stands to be entitled to have his speech protected, even if he is deemed to have said the statements while acting as a government employee. 

Furthermore, in Lane, the critical question to determine if an individual speaks as a citizen or employee is whether that speech falls within the ordinary scope of job responsibilities. The Ninth Circuit even adopted this rule in the case Coomes v. Edmonds School, 816 F.3d 1255 (2016).  Under this analysis, it is obvious that Kennedy’s speech is outside the scope of his job responsibilities. His words and actions are only that of his own in this expression and the District had no say or input on them. Therefore, according to Lane, Kennedy spook as a citizen and not an employee. When the facts are examined under both lights of Lane and Coomes, Kennedy’s expression was an act of a citizen and nothing has been presented to show he was acting in color of the District. This analysis thus goes to prove the second prong of the Eng test.

Next, we would look to examine the third prong of the Eng test. Here the third factor, that the relevant speech was a substantial or motivating factor in the adverse employment action, is not disputed. Both sides concede this point so we may move on. 

The fourth prong, seeks to identify if the District had adequate justification in treating Kennedy differently from other members of the general public. Here the District argues that the justification for the action is the need to avoid the Establishment Clause. In order to assess whether a policy would violate the Establishment Clause, the Court looks to Santa Fe Independent School District v. Doe, 530 U.S. 290 (2000). 
In Santa Fe, the Court asked whether an objective student observer who was familiar with the history and context of the school’s conduct would perceive that “prayer is, in actuality, encouraged by the school.”  Id. at 308.  In the case at hand, an individual who showed up to a BHS football game and watched Kennedy after the game, would only objectively see a man take a knee on the field and stare at the ground for a matter of seconds. To a random bystander, that action would be no more decipherable as prayer than as someone simply stretching their legs.  

Under this standard given to us by the Court, Kennedy’s conduct would violate the Establishment Clause as much as the coaches stretching apathetically after the game would. As such, if the District cannot show that they had adequate justification, Establishment Clause, then they have failed to demonstrate their meeting of the fourth prong. They had no justification to treat Kennedy any different than someone else of the public, and clearly trounced on his rights by muffling his expression. 

Lastly, the fifth element would require of the District to show that they would have taken the adverse employment action even absent the protected speech. Here, this element is conceded. The District is clear in their statements that they only went about this action in order to stop the religious expression of Kennedy with the team members. Hence, this is why Kennedy is no longer a coach for BHS.

With all this in mind, the District concedes that Kennedy’s conviction is fleeting, entirely voluntary for all, never coerced, never encourages, and his directive was not to intentionally involve the students. Taking these facts into light, in coordination with the precedent discussed above, Petitioner believes the Appellate court erred in their decision that his speech was unprotected or so much so that it could not survive the preliminary injunction. 
CONCLUSION

WHEREFORE, Petitioner respectfully ask this court to reverse the decision of the Ninth Circuit Appellate Court and set forth a clearly established First Amendment right for teachers and coaches when at work and “in the general presence” of students. 
Respectfully Submitted,
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Counsel for Petitioner
APPENDIX A

UNITED STATES CONSTITUTIONAL PROVISIONS INVOLVED
U.S. Const. amend. I

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the government for a redress of grievances.
U.S. Cont. amend. XIV

   Section 1.
All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the state wherein they reside. No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

   Section 2.

Representatives shall be apportioned among the several states according to their respective numbers, counting the whole number of persons in each state, excluding Indians not taxed. But when the right to vote at any election for the choice of electors for President and Vice President of the United States, Representatives in Congress, the executive and judicial officers of a state, or the members of the legislature thereof, is denied to any of the male inhabitants of such state, being twenty-one years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole number of male citizens twenty-one years of age in such state.

   Section 3.

No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold any office, civil or military, under the United States, or under any state, who, having previously taken an oath, as a member of Congress, or as an officer of the United States, or as a member of any state legislature, or as an executive or judicial officer of any state, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability.

   Section 4.

The validity of the public debt of the United States, authorized by law, including debts incurred for payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States nor any state shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United States, or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void.

Section 5.

The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.

APPENDIX B
42 U.S.C. § 1983

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress, except that in any action brought against a judicial officer for an act or omission taken in such officer’s judicial capacity, injunctive relief shall not be granted unless a declaratory decree was violated or declaratory relief was unavailable. For the purposes of this section, any Act of Congress applicable exclusively to the District of Columbia shall be considered to be a statute of the District of Columbia.
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